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Editorial Comment

g

The Editorial Board of HUJIL is pleased to thank our contributors to the
Volume 4 of this Journal. We equally appreciate very useful opinions
and suggestions in respect of its previous editions. This has greatly
informed the guality and improvement in this fourth edition.

fn this edition, only twelve (12) articles that scaled through blind peer
review were considered for publication. The articles, which are written
by the distinguished and versed contributors in their respective areas,
examine various areas in tslamic law such as Islamic Law Perspective of
Polygamy, ljtihad: Scopes, Modes & Legislative Value in Islamic
lurisprudence, Shariah Legal Framework for the Protection of
Women'’s Rights, Islamic [nternational Law, An Exploration of Dispute
Resolution Mechanisms in Islamic Commercial Transaction, and others
that contribute to the advancement of Islamic law.

The contributors themselves are responsible for the views and
opinions expressed by them in their respective articles published in
this Journal. Nevertheless, | guarantee that you will find those articles
informative and educative.

Dr. U. S. Muhammad
Editor-in-Chief (HUJIL)
Al-Hikmah University Journal of Islamic Law (HUJIL)
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APPRAISAL OF MISCONCEPTION OF RETIREMENT OF WIFE 208
INTRODUCTION

The “retirement of wife” “Istibdéluz-Zawjah” in the Qur'an', which
conceptually means “taldg”’ seems to be incorrectly misunderstood,
wrongly interpreted and inconsistently practiced by some Muslims in

Nigeria. The inconsistent practice is known as “ware” “auren musonya”
» 3

or “auren dandano”.” This paper appraises the concept of “Istibdaiuz-

Zawjah” and the incorrectly practice of “wdre” under Islamic Family
Law.

The raison d’etre of lawful cohabitation of husband and wife is the
existence of the bond of marriage. In our view, it is relevant to say that
‘marriage, with all its legal implications, is probably the issue which has
had, and will continue to have, the most bearing on the lives of Muslim
women. Indeed it is within marriage, perhaps more than in any other
area of a woman’s life, where herrights and obligations under Islamic
law and modern legislation are brought into play.

The Islamic marriage contract is unique in the sense that the rights and
obligations of the man and woman whom are parties to it are dictated
by the Lawgiver and cannot be subject to any contrary agreement
between them.*Under the English law, marriage is defined as “the
voluntary union of one man and one woman to the exclusion of
others” >According to the classical juristic definition, marriage is “a

contract prescribed by the Lawgiver, and it denotes the lawful

1Q4: 20-21

2 Jalalud-Din Al-Muhalliy (d. 864 AH), wa Jalalud-Din As-Suyuti (911 AH), Tafsiru Al-
Jalalayn, ed. Muhammad Naim and Muhammad Ridwan, Muassasatur-Risalah,
3rd edition, (1418/1998), p. 81, Ibn Ashur; Muhammad ibn Tahir (d. 1393 AH), At-
Tahrir wat-Tanwir, Tunis, daru Suhnun, (1984}, vol. 2, p. 4, p. 288.

3“ware”, “auren musanya” or “auren dandano” research reveals that, these terms
are used in some Muslim communities in Nigeria, to mean istibddluz-zawjah; i.e.
retirement of wife and replace same with other.

4 \bn Ashur; Muhammad ibn Tahir {d. 1393 AH), At-Tahrir wat-Tanwir, Tunis, daru
Suhnun, {1984), vol. 2, p. 4, p. 224.

SMatrimonial Causes Act enacted in 1970, now Cap. M7, Laws of the Federation
2004, part 1V, s. 69.
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entitlement of each of the parties thereto to enjoy the other in a

6
lawful manner”.

As a social phenomenon, Islam exercises great influence on social
practice where marriage, sexuality and divorce are concerned.” While
some traditional religions have little difficulty in adjusting to social
changes,® Islam has aimed at guiding changes in gender relationships
and human sexuality.” The attention accorded issues of replacement of
spouse in modern socio-cultural practice is evidence of the need to
clarify the position of Islamic Law on such matter. In order to achieve
this, this paper considered the following issues as determinant factors
for husband-wife relationship: first is the concept and practice of nikah
in Islam followed by Islam’s Reforms on Marriage. In the third part,
To‘adduduz-Zawjat {Polygyny) in Islam its concept and practice was
discussed. Part four provides answer to: What is istibdaluz-zawjah?
How does it relate to nikah and/or talag? Part four discussed
termination of nikahforms of separation of spouse (talag, khul'u,
faskh/tafrig). 1t also discussed effects of divorce: revocable and
irrevocable. In the part five, practice of ware was described and the
implication on istibdaluz-zawjah. The part six is the summary,
conclusion and recommendations.

CONCEPT AND PRACTICE OF NIKAH IN ISLAM

The position of law is that “Female vulva is prohibited in principle Lot
fay33l Wrﬁw__ &”. As a result, Islam vehemently prohibits free

=

intermingling between people of opposite sex. Permissibility of sexual

6Al-Qadi Al-Baghdadi; Abu Muhammad; AbdulWahab ibn Aliy, (d. 422 AH), AT-Talgin
fil-Figh Al-Maliki, ed. Abu Uwais Muhammad At-Tatwani, darul-Kutubi Al-
limiyyah, 1st edition, 1425/2004, p. 112, lbn Juzay; Muhammad ibn Ahmad, Abu
Al-Qasim {d. 741 AH), Al-Qawaninu Al-Fighiyyah (nd), p. 130.

7ibid

8Since there is no binding scripture, as it is evident in Yoruba popular saying: “Yoruba
kewu, sughon koni tira”; i.e. no scripture for Yoruba assertions. Relevant also is
“Ilu tiko si ofin, ese ko sinibe”; i.e. a regulation free community has no prescribed
crime.

9Al-Qadi Al-Baghdadi (d. 422 AH), op. cit. p. 112, Ibn Juzay (d. 741 AH), op. cit. p. 130.
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and all other marital relationships with a woman are strictly restricted
into only two means viz."’nikahand milkul-yamin. Stiratul-Muminun 23,
verses 5-7."! Therefore, marriage under Islamic law is “3 contract for
the purpose of legalising sexual intercourse and the procréation of
children. It is purely a civil contract, the terms of which depend, within

very wide limits, on the will of the consenting parties, and Sv,E.m .
validity of which no religious ceremony is necessary”.'? Lawful"

cohabitation of husband and wife relies on existence of the bond of
marriage. The most essential element of valid nikah is al-mahallu
(subject-matter or place), which is the lady/girl and man/boy. Both
man and lady must be vacant for nikdh and their free consent are
principal elements and of paramount importance to the validity of
nikah. Other supporting elements are competent waliy (guardian),
sadaq (bridal gift) and minimum of two men of impeachable
character.’® A valid nikdh made the couple lawful to each other, it
legalizes marital cohabitation, creates marital obligations, duties and
rights.. Nikah is meant to be permanent is Islam, however, where
peaceful coexistence becomes unbearable between the couple, nikah
could be terminated unilaterally by husband known as “talag” or on
the instance/request of the wife called “khulv” or “fidyah” **

10 Ibn Juzay, Abul-Qasim Muhammad ibn Ahmad (d. 741 AH), Al-Qawaninu Al-
Fighiyyah,-{nd), p. 130. i

11 The Quranic passage reads: i o .

#b5 S5 33 (6) Snesla 2 488 (T ESIa s 5 g5l 2 3 (5) Dskhil pgrsd) b Sudlis)

A7-5 @I (23) Ogingall 5. {(7) Sedll (b Elsle G
“And those who guard their modesty. Except with those joined to them in the
marriage bond, or the captives whom their right hands possess; for their case
they are free from blame”. [Saratul-Muminun 23, verses 5-7].

12Al-Qadi Al-Baghdadi (d. 422 AH), op. cit. p- 112, tbn Juzay {d. 741 AH), op. cit. p.
130. :

13 Ibn Abi Zayd, Abu Muhammad Al-Qayrawaniy (d. 386 AH), Matunr-Risalah, darul-
Fikr (nd), p. 89-98, Ibn Juzay, Abul-Qasim Muhammad ibn Ahmad (d. 741 AH), Al-
Qawaninu Al-Fighiyyah, (nd), p. 130-140.

14 tbn Abi Zayd, Abu Muhammad Al-Qayrawaniy (d. 386 AH), Matunr-Risalah, darul-
Fikr {nd), p. 89-98, Al-Qadi Abu Muhammad AbdulWahab Al-Baghdadiy (d. 422
AH), At-Talqin fil-Figh Al-Malikiy, ed. Abu Uwais M., darul-Kutubil llmiyyah 1st
edition 1425/2004, vol. 1, p. 124-131, Ibn Juzay, Abul-Qasim Muhammad ibn
Ahmad (d. 741 AH), Al-Qawaninu Al-Fighiyyah, {nd), p. 150-159,

e
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Islam’s Reforms on Marriage

The Islamic marriage institution as it stands today came about with the
advent of Islam.” Major reforms were introduced establishing rights
for women which did not exist in pagan times.*® Prior to this, pagan
Arabs practised certain forms of marriage which were really quite
extraordinary. One was known as zawdjul-aqat, in which a deceased
eldest son would marry his dead father’s wife, whether she liked it or
not, as part and parcel of his legacy. Or, if he wished, he could retain
the mahr for himself, whilst choosing some other husband for her.
However, the Qur’an strictly forbade this form of marriage, describing
it as “. . . shameful and most hateful, and an evil way.” (4:22). Other
forms of these shameful pagan practices was the “exchange” between
two men of their daughters or their sisters. The women themselves,
who were not consulted at all, were considered to be the mahr in this

type of “offset” transaction. This is known as E.»g:m}-m\:.%mﬁz

The other forms of reforms include restriction of unlimited numbers of
wife to four. (Q4: 3) and limitation of endless numbers of talag into
only three times in the life of a nikah. (Q2: 229-230). Islam declares
that women are equal partners of men,*® they share equal duties and
rights only where specific evidence distinct between them.

Like Arabian custom, unlimited ta‘adduduz-Zawjat (polygyny) is part of
widely practiced custom of Yoruba, Hausa and Fulani people of Nigeria

15A1-Qadi Al-Baghdadi (d. 422 AH), op. cit. p. 112, Ibn luzay (d. 741 AH), op. cit. p.
130.

161bid.

17 Bukhari M. 1., Sahihu Bukhari, ed. Muhammad Zuhair, daru Taoqu Najat, 1st
edition, 1422, vol. 7 p. 15, no. 5127.

18 Abu Daud Sulaiman S. {d. 275 AH), Sunanu Abi D3ud, ed. Muhammad M. A. al-
Maktabatul-"Asriyah, Beirut, {nd), vol. 1, p. 61, no. 236, and AbQ ‘Isa at-Tirmidhiy,
Suanaut-Tirmidhiy, ed. Ahmad M. Shakir et al, Cairo, 2nd edtion, 1395 AH/1975,
vol. 1, p. 189, no. 113. Albaniy {d. 1420 AH) graded the hadith sahih (authentic) in
his comment on the Book: “Huqiqn-Nisai fil-Islam... by Muhammad Rashid Ridah,
al-Maktabul-Islami, Beirut, 1404 AH", p. 8.

Sahthu Abi Daud, Muassasatu Gharas, Kuwait, ist edition 1423 AH /2002, vol. 7,
p.11.
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before the coming of Islam.’ It was generally believed that the Islamic
compatibility with human’s nature which reflects in the endorsement
of polygyny among others, serves as major factor which made istam
attractive to Nigerian Muslim communities. According to”Opeloye,
permissibility of polygyny by Islam gives the religion fast acceptance by
many zmmm:msmwo However, Islam regulates the pre-Islamic practice of

unlimited polygyny and forbids marrying more than four wives.at'a’

time. Islam further allows replacement of a wife with another on
certain conditions. Research reveals that such replacement is called
istibdd@luz-zawjah otherwise known as “wadre”,“auren musanya” or
“quren daridano” among some Nigerian Muslims. Usually, when a man
with four wives decides to marry another wife, he retires one of the
four, usually, the oldest one to escape prohibited uo_<m<1<. he is said
to have practiced ware or auren musanya.

As part of marriage reforms under the Islamic law, certain passages of
the Qur’an discuss occasions of istibdaluz-zawjah as follows:

Sdratun-Nisai,

“0 you who believe! You are forbidden to inherit women
against their will; and you should not put constrain upon
them so you may take away part of the mahryou have
given them, unless they commit immoral conduct such as
open illegal sexual intercourse; live with them honorably.
If you dislike them, it may be that you dislike a thing and
All3h brings through it a great deal of mooa:.NH

19 A. M. 1. Elesin, (2015), vo:@y& Marriage and Women Participation in Nations
Development, Book of Program and Abstract, “A National Conference on Women
and Development”, Faculty of Social Sciences, Nasarawa State University, Keffi,
Nasarawa State, Nigeria, (2nd — Sth November, 2015), NSUK/FSS/CONF/1547,
pp.103-113.

20 Opeloye O. Muhib, “The Yoruba Muslims Cultural Identity Question”, llorin Journal
of Religious Studies (1JOURELS), vol. 1, No. 2, December 2011, Department of
Religions, University of lorin, llorin Nigeria, p. 5, 7.

21{Q4: 19).
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By the revelation of this verse, Allah aims at dealing with women'’s
affairs and their problems. Before the coming of Islam, women lived in
wretched and unjust circumstances.?? Allah therefore revealed this
verse in order to change such injustices. Women, for instance, were
inherited like cattle if their husbands died.”® At that time, a waliy could
simply have or take them automatically - like a king. If women objected
to this, the waliy could “inherit” them by force. If the women were
married, the waliy would take the mahr for himself. Objections to such
treatment went unheard.”® Therefore, after declaring “La yahillulakum
an tarithun-nisé-a karhan”; “it is not permissible for you to inherit
women against their consent” (the first law) Allah added “wa la
ta‘dulihunna”; “nor maltreat them” (as the second law).”

Such behavior was customary in jahiliyyah time (pre-Islamic period),
but we are not allowed to behave like jahiliyyah people. Islam does not
permit women to be treated in any unruly manner, for instance, to
marry them or to marry them to someone else (to sell or give them to
another), or to make it difficult for them to marry whom they like.
Such behavior is indeed heinous.”®

The phrase “wa la ta‘duldhunna i tadh-haba bi b‘adi ma
ataytumihunna” in this verse, means “it is not permitted to make
trouble or difficulties for women, so that they must ransom
themselves by giving away their fortune or bride gift”. It was common
practice during the jahiliyyah time (pre-Islamic period) for a man to
marry a woman he liked and then later, when he is tired of her, to give
her away to another man, to make it difficult for her to marry another
man she liked, or to forbid her to remarry. Men did this in order to
make her pay to free herself, either with her family’s wealth or the
dowry that she had received on her Bmimmm..ﬁ

22 Ibn Ashur; Muhammad ibn Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 224.
23 A. M. J. Elesin, (2015), op. cit. pp.103-113.

241bid

251bn Ashur; Muhammad ibn Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 224.
26 A. M. 1. Elesin, (2015), op. cit. pp.103-113.

27ibn Ashur; Muhammad ibn Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 224.
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According to Sharawi, the meaning of “wa la ta‘duluhinng” (and you
should not put constrain upon them) in the verse, is Emﬂ <<.03m: must
be permitted to have their basic rights (human rights) if Em__‘.v:m.m..cm:am
die, for example they should be able to remarry whomever 3m<..<<m.3
or someone who comes to them (proposes marriage to them). Allah

forbids men to do injustice to widows for example, the waliy should

not retake some portion of what her former husband had given her
“litadhabi bib‘adi ma ataytumiahunna” (so you may take away part of
the mahr you have given them). Therefore, Allah revealed the verse to
stop such injustice. However, such harsh treatment can only be M:.mﬁmw
out if a woman commits gross indecency “fahishah” or adultery “zina”,

etc.

Some ulama (scholars) say that women have the right to .QmBm:a Erm.n
they need for themselves, both material and :o:-Bmﬁm:m_\.?oa their
:_Cmcngm but if they commit adultery or other illicit acts, zz.uk may be
punished through fidyah, which means dissolution of nikdh on the

request of the wife.

The phrase “wa la ta‘duldhunna” in the verse is followed by ..s.\m
‘ashiruhunna @:-S\Q.E%\. The word “m‘ardaf’ in this context, has a
much wider and deeper meaning than “mawadda”. M‘ardf means not
only to love but also to give material things, such as food, clothes,
good care, etc. This verse instructs men to :mi.m a very good
relationship with women (wives). From the above, it is clear .%w: the
Q4:19 determines when a husband is allowed to sell the taldq for

money.

CONCEPT OF ISTIBDALUZ-ZAWJAH IN SHARI‘AH

Siaratun-Nisdi; Qur'an 4, Verse 20-21

“But if ye decide to take one wife in place of another, even
if ye had given the latter a whole treasure for dower, take
not the least bit of it back; would ye take it by slander and a
manifest wrong? And how could ye take it when ye have
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gone in unto each other and they have taken from you a
solemn covenant?” (Q4: 20-21).

In the above verse, Sharawi says, if serious problems arise / occur
between the couple, after living in harmony, but thereafter they afraid
of doing things that are prohibited by Allah, istibdaluz-
zawjah(replacement) is thereby allowed. Replacement or “istibdal” in
this verse means divorce “talag” by unanimous opinions of the jurists;
but it should be borne in mind that in doing so men are encouraged to
do absolute justice. Therefore, this phrase is followed by the phrase
“wa ataytum ihdadhunna qintdaran fald ta’khuzu minhu shay’an”.
Etymologically, the word “gintaran”means “something great”, but
came to mean a large sum of money. Qintaran in this verse (context)
means wealth “al-mal”, which Sharawi opines could be interpreted as
“mahr” (mandatory bride gift). In other words, it means that if a man
divorces his wife, he is not allowed to take anything from her, even if
he gave her a large mandatory bride gift, because, this mahr is the
recommended gift that men pay to be allowed to live with a woman,
and which is only paid once.?®

If a man wants to change or to replace his wife with a new one,
because he does not like or love her any more, but the wife has done
nothing wrong, a husband still owes her this great amount of money
(mandatory bride gift) - whether she has already collected it from him
or not. The husband is not allowed to reclaim anything from her. He
has to give it all to her, since the divorce was not her fault.?

Siddiqg says that traditionally, the pre-Islam Arabs could simply divorce
their wives with an accusation of adultery. The wife then had to
redeem herself by paying him the mahr she had received on her
marriage. Meanwhile, it was well established in Istam that “The
agreement that is accepted by women is a holy fitra (human
right)”.Therefore, Allah illustrates in sGratur-Riam as follows:

Nm_c:>w:cn gc:mBBma. :u.: _ﬁm:ﬂ.ﬁ. pwmw>Irou.n:.<o_.N.U.\rn.mwa.
291bid : :
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“And among his signs is this, that He created for you wives
from yourselves, that you may find repose in them, and He
has put between you affection and mercy. Verily, in that

are indeed signs for a people who reflect”.® =

Siddiq comes to the conclusion that through the verse Allah stops
Muslims from following the traditions of the pre-Islamic jahiliyyah
period, especially with regard to the bad treatment towards women
and their property. Women in the time of jahiliyyah were viewed as a
kind of “moveable goods” that could be transferred or inherited. Thus,
a waliy (close male relative) could legally have, possess or inherit the
wife of his brother or father if he died.?*From the above discussion, it
is clear that the Q4:20 determines that sale of talaq is prohibited when
a husband intends to replace his wife without her fault.

- Reading the provision of Q4:19-21 and proceeding verse in ejusdem, it
is clear that istibddluz-zawjah was occasioned in revolutionary
response to the unjust treatment meted against women in pre-islamic
jahiliyyah period and early Islamic vm:oam.ww As it was said, istibdaluz-
zawjah simply means divorce :Q\mav.mw With the verse 19 of saratun-
Nisai, 1slam determines when a husband is allowed to sell the divorce
(taldg) for money while verse 20 of the same surah determines when
such sale of talag is prohibited. In the verse 19, taldq was sanctioned
due to nushdz (disobedience) from the wife, hence, husband is allowed
to collect money for taldq even by frustration. The verse 20 prohibits
collection of money for taldq by the wife if he divorces her willingly
without her fault or when she requests for talag due to husband’s
fault. The concept of istibddluz-zawjah in 1slam is therefore to balance
justice between the spouses.

30Q30: 21
(31) Gunawan Adnan; Women and The Glorious Quran: An Analytical Study of

Women-Related Verses of Sura An-Nisa, erschienen in der Reihe der Universi
tatsdrucke
des Universitits verlages Gottingen 2004, ISBN 3-930457-50-4.
32Ibn Ashur; Muhammad ibn Tahir {d. 1393 AH), op. cit. vol. 2, p. 4, p. 224.
334alalud-Din Al-Muhalliy {d. 864 AH), wa Jalalud-Din As-Suyuti {911 AH), op. cit. p.
81, Ibn Ashur; Muhammad ibn Tahir {d. 1393 AH), op. cit. vol. 2, p. 4, p. 288.
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Nikdh[Marriage] and Its Validity Conditions

Nikdh (marriage) in Islam is more than just a means of obtaining lawful
sexual satisfaction; rather, it is an extremely important institution
which safeguards the rights of men, women and legitimate children.
For a marriage contract to be valid, certain conditions must. be
fulfilled.**One of the essential principles is to ensure that no
impediments against the proposed marriage exist under the Shari‘ah.
Marriage impediments are either temporary or permanent in nature.
Theoretically, with the exception of a few cases due to divorce, the
temporary impediments could be removed, thus allowing for a valid
marriage to take place. Other temporary impediments involve
unlawful conjunction and unlawful co_<m<:<.w.m ’

For nikéh to be validly constituted, there must be al-mahallu; i.e.
subject-matter of nikah. In this context, al-mahallu means the
man/boy and the lady/girl seeking to marry each other. Al-mahallu
must be free and vacant. In other words, the man should not have
under his custody, four legal wives, otherwise, he is not vacapt to be
married since he has exhausted his quantum. Simultaneously, the
lady/girl should be vacant; i.e. she should be free from marriage
bound.* _‘

It follows therefore, if a lady/girl is in an existing valid marriage, or w:m
is observing her ‘iddah following a revocable or irrevocable divorce, or
the death of her husband, then she is not free to 3m.2< another man
until the marriage is dissolved, or she has completed her ‘iddah.*’
There are three verses from the Qur'an which explicitly prohibit
marriage in the circumstances mentioned above: “Also [forbidden are)
women already married...” (4:24); “And divorced women shall wait [as
regards their marriage] for three qurd’ (purification) periods . . .”

34A1-Qadi Al-Baghdadi; ‘Abu Muhammad; AbdulWahab ibn Aliy, E. 422 AH), op: cit.
p. 112, Ibn Juzay; Muhammad ibn Ahmad, Abu Al-Qasim (d. 741 AH), op. cit. p.
130. . ‘ i i

351bid )
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(2:228); and “And those of you who die and leave wives behind them,
they [the wives] shall wait [as regards their marriage] for four months
and ten days . ..” (2:234-235).

If by any chance a man should marry a woman in any of those -

situations, such marriage would be considered by the jurists to be an
invalid contract, and the parties would have to separate on the
authority of the legal maxim: “What is certain shall not be defeated by
Uncertainty” ?wt:.. 53 Y 4aid) and the doctrine of “Presumption of
Continuity” Prww: Ss[ 240). However, if the marriage had not been
consummated, the couple would be ordered by the court to
separate.® Meanwhile, there is a difference of opinions among the
main Sunni schools of Islamic law as to what should happen next. The
Shafi‘is and Hambalis rule that the couple must initially be separated,
but once the %ddah is completed, then the man can re-marry the
woman, thus making this situation a temporary

. m,Bnm&Bm:ﬁwmIos\méﬁ the Malik disagree, they held that after the
‘separation, the woman will be permanently prohibited from marrying
the man again.*’ The modern personal status laws have adopted the
provision prohibiting marriage to a woman in her ‘iddah.**

Nature and Effect of Nikah (Ma rriage)

~If @ man marries a woman, he derives enjoyment (mut‘ah) from her.
"This is also true for the woman,; she equally derives enjoyment from

38lbid -

..w.o;>_\.._.,,\_mﬂm35ma. Bahahud-Din Ali ibn Abi Bakr, .>_-Iam<m: sharhu Bidayatil-

.+ -Mubtadah, ‘Al-Maktabatul Islamiyyah, (nd) 1/227, Ibn al-Hajib, Jamalud-Din,

.« Jamiul-Ummuhat, Beirut, 1419 AH / 1998, p. 282, 287, Ibn Quddamah, Ibn
‘Dcaqmﬂ:m? Abu Muhammad, Abdullahi ibn Ahmad, Al-Mughni, ed. Abdullahi A.
Turki and Abdulfattah M. Halwu, daru Alamil-Kutub, 4th edeition, 1419 AH /
1999,10/323.

40 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-Telgin fil-Fighl Maliki, ed.
Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH / 1995, p.301.

41lslamic Family Law, Syria (Syrian Arab Republic) (Art. 38), Jordan (Art. 30), Iraq (Art.
13), Morocco (Art. 29/6), Tunisia {Art. 20) and Kuwait (Art. 19). See: The
Development of lIslamic Family Law in the Legal System of Jordan,
htps://www.jstor.org. Assessed, Friday, 21/10/2021, 11:11 am.
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the man she marries. They obtain enjoyment from each other; they co-
operate and greatly need one another as enshrined in the
Dcims.ﬁmczrmq:ao_,@ it should be noted that legal obligations created
by valid nikéh include maintenance, impediment from marrying
another husband, legitimacy of child among others, with the istibdaluz-
zawjah, such enjoyments cease.*®

TA’ADDUDUZ-ZAWIJAT [POLYGYNY]
Since istibdaluz-zawjah (replacement of wife) relates directly to

ta‘adduduz-zawjat (polygyny practice), it is pertinent to discuss the
latter in this context, Polygyny is a custom in some societies in which

someone can be fegally married to more than one woman at the same.

time.*It is a form of marriage customary with virtually all ethnic
groups Hausa, Fulani and Yoruba people of Nigeria inclusive.*® Being a
religion that allows reasonable tradition of the people, it is also well
entrenched in the Islamic tradition.*° Polygyny is allowed under Islam.
However, it must not be forgotten that it is not only within Islam that
marriage to more than one wife has been, or still is in some instances,
allowed.”’

Interestingly, it was under the Islamic law that the number of wives
that a man could have, has become limited to four at a given time.
Nevertheless, two conditions were attached to this limitation. The first
condition is that the man should be able to do justice to/among his
wives, and the second is that he should be able to provide

1

42(Q2:228). __

43Al-Qadi Al-Baghdadi; Abu Muhammad; AbdulWahab ibn Aliy, (d. 422 AH), op. cit.
p. 112, tbn Juzay; Muhammad ibn Ahmad, Abu Al-Qasim (d. 741 AH), op. cit. p.
130. .

44 Kazeem Adekunle Adegoke, “The Practice of Ta‘addud Al-Zawjah under Shari‘ah
and Neo-ljtihad Challengers among the Contemporary Muslims”, llorin Journal of
Religious Studies (IJOURELS), vol. 1, No. 2, December 2011, Department of
Religions, University of Horin, llorin Nigeria, p. 37-43.

45 A. M. J. Elesin, (2015}, op. cit. pp.103-113.
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maintenance for all of them. Muslim men have since adhered to this
m:v:_mzo: to the extent that if a man were to become a Muslim whilst
having more than four wives, he would be asked to choose_four of
them and release the others from his household. It was reported that
in the days of the Messenger of Allah (SAW), a prominent Arab poet
from the district of Taif on the Arabian Peninsula, one Ghaylan ath-
Thaqgafi, had ten wives when he embraced Islam, all of whom
embraced Islam at the same time. The Messenger of Allah (SAW)
ordered him to keep four of them and release the other six.”® In a
“similar situation, al-Haris ibn Qais al-Asadi embraced Islam with all his
eight wives, the Messenger of All3h (SAW) instructed him to retain
only four of them and release other four.so, although there was no
total Islamic prohibition against polygyny, a man wishing to have more
than one wife had to strictly adhere to the regulations:

mr&_ Ho 8 Ol 19S5 bl it Iohudd I dhas Ols}
astau awE_(wrcu_upw_%_t 455 9 :_PT&WG. 3
3 4T (4) sladlt 8)900] {(3) 150955

u
éﬁ\

“And if you fear that you shall not be able to deal justly
with . . .marry women of your choice, two or three, or
four; but if you fear that you shall not be able to deal justly
[with them], then only one... That is nearer to prevent you
from doing injustice.” [4:3].

This, obviously had the benefit of ensuring that no one wife be given
preference over mso:‘_mﬁ Imam Qurtubiy, a Maliki great jurist, quoted

48 1bn Hibban, Muhammad ad-Darimi (d. 354 AH), ed. Shu‘aib Arnaut, Muassasatur-
Risalah, Beirut, 2nd edition, 1414 AH / 1993, vol. 9, p. 465, no. 4157. The hadith
was graded sahth U.< Albaniy (d. 1420 AH) in Ghayatul-Murdm fi Takhriji Ahadith

. al-Halal wal Haram, al-Maktabul-Isimami, Beirut, {nd.) 3rd edition 1405, vol. 1, p.
146, no. 226.

49 Abu Daud Sulaiman S. {d. 275 AH), Sunanu Abt Daud, ed. Muhammad M: A. al-
Maktabatul-‘Asriyah, Beirut, {nd), vol. 2, p. 272, no. 2241, and Ibn Majah, M. Y. (d.
273 AH), Sunanu ibn Majah, ed. Muhammad Fuad A. daru lhyai Kutubil-
Arabiyyah, (nd) vol. 1, p. 628, no. 1952. Albaniy (d. 1420 AH) graded the hadith
sahih (authentic) inthis Sahihu Abi Daud, Muassasatu Gharas, Kuwait, 1st edition
1423 AH /2002, vol. 7, p. 11.

AL-HIKMAH UNIVERSITY JOURNAL OF ISLAMIC LAW 221

the two great scholars of tafsir; al-Hasan and ad-Dahhak saying: the
Qur’an chapter 4 verse 3 has abrogated the practice of unrestricted
numbers of wife which was popular in the jahiliyyah and early 1slamic
period and reduced it to four at a time.”® Imam Qurtubiy further
emphasised that the verse 3 of n:m Qur’an chapter 4 does not in any
<<m< support marrying nine <<_<mm

In Islam, there are restrictions on a man having more than four wives
at a time, which existed in traditional earlier Arab society.>? Among
various verses that generate discussion on. this topic are verses (4:20-
21). The verses are on the interest of a man to replace a wife with
another (istibdaluz-zawjah) in verses (4:20-21), which is permitted
under the condition that man should not withdraw whatever he has
given to his present wife: . .
N.Mm _b.w%.. 3 u».\o ._ucpnw Db._..r.vm ,o.&c mmou OHB& mm 5 I oLl _o.._uu_ C_.&v

[21-20 oS (4) nra__ ef_ {(21) Uadé TBlige 353 ouc...mcwm

P

“But if ye decide to take one wife in place of another, even
if ye had given the latter a whole treasure for mahr, take
not the least bit of it back; would ye take it by slander and
a manifest wrong? And how could ye take it when ye have

50 Qurtubly M. A. (d. 671 AH), al-Jami‘u li Ahkamil-Quran; Tafsiru Qurtubly, ed.
Ahmad B. and Ibrahim A. darul-Kutubil- _<__m:<<m: Cairo, 2nd edition, 1384 AH /
1964, vol. 5, p. 12.

51 Qurtubly M. A. (d. 671 AH), al _mB_ u __ Ahkamil- Dcﬂm: Tafsiru Qurtubty, ed.
Ahmad B. and Ibrahim A. darul-Kutubil-Misriyyah, Cairo, 2nd edition, 1384 AH /
1964, vol. 5, p. 17.

52 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-Telgin fil-Fighl Maliki, ed.
Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH / 1995, p.305, al-Qadi
Abdulwahab, Abu Muhammad al-Baghdadi, al-Ma'unah ‘ala Madhab 'Alimil-
Madinah, ed. Humaish A. darul-Fikr, Lebanon, 1415 AH / 1995, 2/809, ash-
Shirashi, Abu Ishag, Ibrahim ibn Ali, Al-Muhadhab, ed. Adil A. A. and Ali M. A,
darul-Marifah, 1424 AH / 2003, 2/711, An-Nawawi, Yahyah Abu Zakariyah, al-
Majmu'u, ed. Muhammad N. M. daru thyait-Turathil Arabi, Beirut, 1422 HA /
2001, 18/104, Al-Bahuti, Mansur ibn Yunus, Sharhu Muntahal-Iradat, ed.
Abdullahi A. Turki, Muassasatur-Risatah, 1st edtion, 1421 AH / 2000, 5/169.
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gone in unto each other and they have taken from <.oc a
solemn covenant?” [Q4: 20-21].

Some scholars are of the opinion that the verse no.3.of saratun-Nisai is

not aimed at instructing the conduct of polygyny; it is just a rukhsah
Amxnmumo: or a contingency m:m:mmgmzﬁv..mw Since this verse was
revealed in relation to the matter of taking good care of women and
orphan-girls, one must be able to catch and recognise the spirit behind
the revelation of this verse i.e. to protect women and to treat them
justly. Furthermore, both the commentators emphasised that a man is
‘required to be just, fair and successful in the first marriage as the
prerequisite of conducting polygyny. As a logical consequence, if a man
fails in doing so, he cannot be permitted to practice polygyny i.e. to
marry a second or up to four wives.”

The B_o_.mntmi is a solution to the problem of marrying more than
four wives as practised before Islam, and the inability to marry more
‘than one wife where there is problem with the existing wife.” The
verse should not be read in isolation from human behaviour and
nature, i.e. disloyalty, loss of beauty, inability to attain sexual
satisfaction and financial capability, as well as rights to separation, and
the control of Islam over gender relation and sexuality. The above
“verse is connected to husband rights to separation (talag). It is not
unconnected to verse (2:229) where a wife is also granted rights of
separation from her husband (khul‘u): “There is no blame on either of
them if she gives something for her freedom.” Here, she is also allowed
to sacrifice financially for her own liberation. The husband is not
supposed to withdraw any given favour in case he seeks a divorce: “It
is not lawful for you, (men), to take back any of your gifts (from your
wives)”, while the wife will have to return what the husband has given
her when she is faulty and she initiates separation.”®

153 Qurtubly M. A, (d. 671 AH), op. cit. vol. 5, p. 17, Jalalud-Din Al-Muhalliy (d. 864
AH), wa Jalalud-Din As-Suyuti {911 AH), op. cit. p. 81, Ibn Ashur; Muhammad ibn
' Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 288.
veca
55lbid
ls6ibid
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Cultural influence is present in interpreting a phrase 3 verse (4:20)
which justifies men’s replacement of wives, without considering
context of the verse 4: 19, and without considering conventional
practices of early Muslims. It is an established law that cohabitation
with a lady is prohibited unless by nik@h or possession of hand.>’

TERMINATION OF NIKAH[TALAQ] NATURE AND EFFECTS

Istibdaluz-zawjah simply means: “talaq” which is termination of nikah
after which replacement can take place.®® Muslim scholars
unanimously agreed that the meaning of “istibddluz-zawjah” is
“talaq”.>® The term for termination of nikah in Islam is “taldg”. It is
known in English as “repudiation”. The English definition of

£H - - ” - - - - .
repudiation” is a rejection, a denunciation, a refusal to acknowledge
!

_or a casting off, but according to the w:m«ﬂm:\ talaqg is defined as

puts an ends to nikah and prohibits all forms of marital relations
between the spouses, such as privacy, accompanying her in travel and
inheritance.®! In other words, taldg is “. . . the dissolution of a valid
marriage contract forthwith or at a later date by the husband, his
mmm.:v or his wife duly authorised by him to do this, using the word
talag, or a derivative or a synonym thereof.”®’In order to analyse the
definition of talag (repudiation) in detail as it relates to istibdaluz-

‘formal ending to a marriage unilaterally by a husband or by law” 60 i

57 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-Telqin fil-Fighl Maliki, ed.
Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH / 1995, p.301 "

581bid \ .

59 Qurtubly M. A. E.. 671 AH), op. cit. vol. 5, p. 17, Jalalud-Din Al-Muhalliy (d. 864
>_.:W wa Jalalud-Din As-Suyuti {911 AH), op. cit. p. 81, Ibn Ashur; Muhammad ibn
Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 288..

(60) Al-Marghinani, Bahahud-Din Ali ibn Abi Bakr, Al-Hidayah sharhu Bidayatil-
Z:Emam? >_-_<_m§m.cmE_ Islamiyyah, (nd) 1/227, ibn al-Hajib, Jamalud-Din
Jamiul-Ummuhat, Beirut, 1419 AH / 1998, p. 282, 287, Ibn Quddamah, ibn
Wcaam_ﬁm? Abu Muhammad, Abdullahi ibn Ahmad, Al-Mughni, ed. Abdullahi A

urki and Abdulfattah M. Halwu, daru Alamil-Kutub, 4 it /
; S , 4th edeit
1999, 10/323. on, 149 At/

(61) »_,_Am._mm:m (587 AH), Badd‘iu As-Sana‘u fi Tartib Ash-Sharai, daru thya At-Turath .
Al-‘Arabi, Beirut, Lebanon, 2nd edition 1419 — 1998, vol.2, p. 284

621bid B
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zawjah, following three terms were discussed viz. the valid marriage

contract, the :Cm_um:o_ who nﬂozoc:nmm the taldg, and the formula

used:

Valid Contract of Divorce

Talag(repudiation) is an effect of a valid marriage contract whereby
the duties and rights emanating from the state of marriage are either
terminated forthwith in an irrevocable divorce or in the case of a
‘-revocable divorce, are terminated after the end of the ‘ddah;

In the contrast, a non-valid marriage cannot end in a proper
qmncmmmzo: but only in annulment, whether the married couple have
mm.n.m«mnma on their own accord, or by court order, and whether the
marriage is ended before or after consummation.

_The Husband Who Pronounces Taldq

On the authority of hadith Abdullah ibn Abbas (RA), repudiation (talaqg)

is- the right of the husband® on fulfilling certain requirements; i.e.
maturity, sanity, and acting of his own free will totally. without
coercion. Regardless of whether or not he is of legal capacity or has
been placed under interdiction (legal sanction) on the grounds of
mismanagement or funacy, he must be aware of his utterances of
repudiation. if any of these requirements is missing, then the
taldg(repudiation) will not be valid.®*

EY

63 In that hadith, a man {slave) reported to the Messenger of Allah (SAW) that his
master married his female slave to him (the male slave), then the same master
decided to separate them. In response, the Messenger of Allah {SAW) climbed up
the platform then said: “O people! Why one of you would married between his
own female and male slaves then decide to separate them, meanwhile only one
who owns the leg (wife) can validly divorce”.
Ibn Majah (d. 273 AH), Sunanu ibn Mdjah, Ihyaul-Kutubil Arabiyyah, Faisal Isa al-
Babi al-Alabi, vol. 1, p. 672, no. (2081). Albani (d. 1420 AH) graded it Hasan (good)
hadith in lrwail-Ghalil, al-Maktabul-Isiami, Beirut, 2nd edition, 1405 AH / 1985,
vol. 7, p. 108, no. 2041.

64 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-Telgin fil-Figh! Maliki, ed.
Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH / 1995, p.301.
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The Formula

The formula to be used by the husband when pronouncing repudiation
includes the medium of expression and the grammatical construction.
It can be through any medium denoting the termination of the marital
relationship, by word of Bocﬁ_‘_ in writing, or by mmmr:m if he is

" incapable of either of them.®

The words used may be explicit (sarih) or implicit (kinayah). An explicit
pronouncement must use the word talag, or a derivative of it, and
shall take effect regardless of the _:82_0: ?:553 according to all
the Sunni schools and nrm modern laws®®

The Sunni schools of _m<< allow the formula used in a divorce
pronouncement by the husband to be either absolute or unconditional
with immediate effect (munjaz), or contingent(mu‘allag), i.e. subject to
a condition in the form of an oath, or assigned to some future event.
The word “oath” is used in its broader context here, meaning simply a
declaration or promise. In terms of their legal effect, all forms of
marriage dissolution are either revocable, (rajiy), or irrevocable,
(bain).

Dissolution by Mutual Agreement of the Spouses — Fidyah/Khul‘u

Other than a divorce unilaterally effected through the husband, a
marriage may be dissolved by the wife literally paying her husband for
her freedom (fidyah), under the Qur’anic ruling to be found in sdratul-
Bagarah 2, v, 229, which states:

fy .m@\%&ﬁ&cfbc@ o FET TR T \muﬁs
Féw;amv%é_& r.»mu_c,ucc_v__ ﬂ%%a
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“The divorce is only permissible twice, after that, the
parties should either hold together on equitable terms, or
separate with kindness. Meanwhile, it is not lawful for you
[men] to take back [from your wives]. any of your mahr -
which you have given them, except when both fear that
they would be unable to keep within the limits ordained.
by Allah [e.g. to deal with each other on a fair basis) if you.
(judges) do indeed fear that they would be unable to keep
the limits ordained by Allah, then there is no sin on either
of them if she gives back [the Mahr or a part of it] for her
talaq (divorce/freedom). These are the limit ordained by
Allah, so do not transgress them. If any do transgress the

. limits ordained by Alldh, such persons wrong themselves
as well as others”®’

According to Al-Qadi AbdulWahab, a great learned Maliki jurist, al-
Khul'u is permitted. It is where a man divorces his wife for
consideration made by the wife. In other words, khul‘u is dissolution/
termination of marriage at the instance/request of the wife. As a result
of that, it is an irrevocable divorce . according to Maliki School.
However, it should be noted that taking ransom by the husband is
prohibited where the husband is the cause of divorce / khul‘u without
his wife being ﬁmc_?\.mmﬂ&mn through fidyah was further supported by
hadith ‘Abdullah Ibn ‘Abbas (RA) reporting the case of wife of Thabit
ibn Qais (RA) who approached the Messenger of Allah (SAW) and said
to him:

Lo asle 4 _%@_E_%%Qmmﬂ.;%ﬁ%%
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67. [Q2: 220]

68 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-Telgin fil-Fight Maliki, ed.
Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH / 1995, p.328-330, An-
Nawawi, Yahyah Abu Zakariyah, al-Majmu‘u, ed. Muhammad N. M. daru lhyait-
Turathil Arabi, Beirut, 1422 HA / 2001, 18/104, Ibn Uthaimin, Muhammad ibn
salihu, Ash-Sharhul Mumti’, daru Ibn Jawzi, 3rd edition, 1433 AH, 12/455-463.
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From ‘Abdullah Ibn ‘Abhas :NZ said that the wife of Thabit
ibn Qais (RA) approached the Messenger of Allah (SAW)
and said-to him: “O Messenger of Allah! | observe no taint
of moral and religious corruption in Thabit ibn Qais.
Nevertheless, 1 reject act of Kufr after being a Muslimah,
(indicating her intention to discontinue their nikah).
Having considered her plea, the Messenger of Allah (SAW)
asked her whether she is ready to pay back Thabit’s
garden which was given to her as bridge gift, which she
did. And therefore, the Messenger instructed Thabit to
divorce her once and he complied accordingly”. @

For further clarification, we find it particularly noteworthy to
differentiate between fidyah and khulv.”® In Nigeria, a Muslim wife
always gets release from an unhappy marriage if she can provide
suitable financial compensation. Sometimes a woman will be in a
position to provide such compensation from her own resources,
however, 5 30.# cases, the compensation is paid by her guardian or
her EB__,\ It is to be noted that the vast majority of divorces in -
Northern Nigeria are at the instance of the wife out of frustration by
the husband.

Above was the complete taldq which constitutes beginning of the
process that a man who intends to replace a wife must take. Our
findings reveal that, in many cases, there was no taldq i.e. valid

69 Bukhari M. [, Sahihu Bukhéari, ed. Muhammad Zuhair, daru Taoqu Najat, 1st
edition, 1422, vol. 7 p. 46, no. 5273. v

70The rule in suratul-Bagarah 2, verse 229 and Saratun-Nisai 4, Verse 19 is fidyah
while that of Saratun-Nisdi 4, Verse 20 is khulu. In fidyah the wife is guilty of
violation of marital duties and she is obliged to pay ransom while she is innocent
in khul‘u, hence, hushand is barred from any demand.

71 Qurtubly M. A. (d. 671 AH), op. cit. vol. 5, p. 17, Jalalud-Din Al-Muhalliy (d. 864
AH), wa Jalalud-Din As-Suyuti (911 AH), op. cit. p. 81, Ibn Ashur; Muhammad ibn
Tahir (d. 1393 AH), op. cit. vol. 2, p. 4, p. 288.
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disengagement of the existing nikah before husbands embarked on
‘wdre. Having discussed the procedure of valid taldq, next is whether a
man can marry another wife in place of the divorced one immediately

or there are other conditions. It is therefore important here to discuss
types of divorce and their effects. A

Types and Effects of Divorce [Revocable and Irrevocable]

Ruling on marrying a fifth wife during the ‘iddah following divorce of
the fourth wife. If a man has four wives and he divorces one of them, is
it permissible for him to marry other woman during the ‘iddah period
of the divorced wife? What is the dalil (authority)?If the answer is no;
i.e. it is not permissible for him to marry another woman during the
‘iddah period, will that last marriage be valid and what should be done
to rectify the situation according to the Qur’an and Sunnah?

To answer the question, it is pertinent to discuss types of talag
(divorce) in addition to its above discussed concept. According to Q2:
229, a husband owns total number of three taldq. The first and second
taldq are known as revocable divorce (taldq raji’y) while the third is
known as irrevocable divorce (talaq bain).”*Qur’an further prescribes a
three qurd (three purification or menstruation) known as ‘7ddah
(mandatory waiting period) for a divorced Mustim lady.” During the
‘iddah from revocable divorce, the divorced woman remains legal wife
to. her husband until the passage of ‘ddah period. After that, she
becomes a free and unmarried woman. Whether to remarry or not
becomes her absolute choice. If she decides to remarry, her previous
husband can equally join other proposing men with a fresh proposal as
a suitor.”* However, unlike revocable divorce, in ircevocable divorce,
the previous husband is barred from remarrying her until after she had

72 Al-Quduri Abul-Hasan, Ahmad ibn Muhammad, Mukhtasarul-Quduri, ed. Kamil M.
M. Uwaidah, darul-Kutubil limiyyah, Beirut, 1418 AH /1997, p. 159. Ibn al-Hajib,
Jamalud-Din, Jamiul-Ummuhat, Beirut, 1419 AH /1998, p. 303-305.

73 Qur'an2:228

74 Al-Kasani (587 AH), Badd'iu As-Sand‘u fi Tartib Ash-Shara‘i, daru lhya At-Turath Al-
‘Arabi, Beirut, Lebanon, 2nd edition 1419 — 1998, vol.2, p. 283, 291.
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married another husband and the marriage was consummated.” This
injunction takes its authority from sdratul-Bagarah 2 v. 230 and the
hadith ‘Aishah (RA) reporting the decided case of wife of Rifa‘at
(RA).”*The fact of the hadith reads as follows:
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alas ale A Jo gl 0alsd il b5 passl die 6355 Lgas
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From ‘Aishah (RA) said that Rifa‘ah al-Qurazi (RA) divorced
his wife irrevocably. Then she remarried to AbdurRahman
ibn Az-Zubayr (RA). Thereafter she came to the Apostle of
Allah (SAW), while Abu Bakr (RA) was present, and she
said: O Messenger of Allah (SAW)! She was under the
custody (wife) of Rifa‘ah, thus he divorced her the last
divorce. Thereafter, AbdurRahman ibn Az-Zubayr (RA)
married her, but by Allah O Messenger of Allah (SAW)
AbdurRahman only has something like this fringe of
garment. She showed the fringe of her veil by way of
illustration. (i.e. his sexual organ is minute like a string).
Khalid ibn Sa‘id ibn Al-‘As (RA) who was standing at the
door, awaiting permission to enter, heard her statement
and said: O Abu Bakr! Why do you not stop this “mn<w33

75 Al-Quduri Abul-Hasan, Ahmad ibn Muhammad, Mukhtasarul-Quduri, ed. Kamil M.
M. Uwaidah, darul-Kutubif llmiyyah, Beirut, 1418 AH / 1997, p. 159.

76 Bukhari M. I., Sahihu Bukhari, ed. Muhammad Zuhair, daru Taoqu Najat, 1st
edition, 1422, vol. 3 p. 168, no. 2639 and Muslim ibn Hajar, Sahihu Muslim, ed.
Muhammad Fuda Abdulbagi, daru Ihyait-Turathi al-Arabiy, Beirut, (nd), vol.2 p.
1055 no. 1433,
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saying such things openly before the Messenger of Allah
(SAW). No. by Allah, the Messenger of Allah (SAW) did
nothing but smiled. Then he said to the lady: “Perhaps you
want to remarry/return to Rifa‘ah? That is impossible
unless you enjoy his ‘uzaylah and he enjoys <o,:q
‘uzaylah”. (i.e. AbdurRahman must-have consummated :_m
marriage with you by having complete sexual intercourse
with <o£.d

Having understood the revocable and irrevocable divorces, we go
further to say, if the divorce that has been issued to the fourth wife is a
revocable divorce — i.e., it is the first or second taldq — then the
scholars have unanimously agreed that a woman who has been given a
revocable divorce is still be considered a wife until her ‘iddah is
over.”®If it is proven that she is still a legal wife, then it should be noted
that, the scholars agreed that it is not permissible for a free man to
have more than four wives at one time, on the authority of the above
quoted hadith of Ghaylan ibn Salamah at-Thagafi and al-Haris ibn Qais

al-Asadi.”

It is clear from the above that, it is not permissible for a Muslim to
marry another lady during the ‘iddah of a wife who has been given a
revocable divorce, because by doing so he will have five wives at the
same time, and the Sunni schools are agreed, in word and deed
(principle), that it is not permissible for a man to have more than *om:
wives at one time, except for the Messenger of Allah
(SAW).2%haykhul-Islam 1bn Taymiyah opined that the great Tabifly

m.wc_%m: _<_.. 1., Sahthu mcxrmﬁ ed. Muhammad Zuhair, daru Taoqu Najat, 1st
edition, 1422, vol. 8 p. 22, no. 6084, and Muslim ibn Hajar, Sahihu Muslim, ed.
Muhammad Fuda Abdulbaqi, daru thyéit-Turathi al-Arabiy, Beirut, (nd), vol. 2 p.
1055 no. 1433. . .

78 Al-Marghinani, Bahahud-Din Ali ibn Abi Bakr, Al-Hidayah sharhu Bidayatil-
Mubtadah, Al-Maktabatul islamiyyah, (nd) 1/193, Ibn Quddamah, Al-Mughni,
7/104. i )

79 Qurtubly M. A. (d. 671 AH), al-Jami‘u 1i Ahkamil-Quran; Tafsiru Qurtubty, ed.
Ahmad B. and Ibrahim A. darul-Kutubil-Misriyyah, Cairo, 2nd edition, 1384 AH /
1964, vol. 5, p. 17.

20{033:50).

AL-HIKMAH UNIVERSITY JOURNAL OF ISLAMIC LAW 231

‘Ubaydah s-Salmani said: “The companions of Muhammad (SAW) did
not agree on anything as much as they agreed that a fifth lady cannot
be married during the ‘iddah of the fourth, and a woman cannot be
taken as a co-wife with her sister.” Whoever wants to have more than
four wives is going against the Book of Allah and the Sunnah of His
Messenger Muhammad (SAW), and is going against Ahlus-Sunnah wa’l-
Jama‘ah.®! .

PRACTICE OF “WARE”, “AUREN MUSANYA” OR “AUREN
DANDANO"

It is difficult to deny cultural and linguistic influences on the views and

_practices of some Muslims concerning istibddluz-zawjah. This

influence, however, is not restricted to traditional Arabian culture,
Muslim regional cultures and adopted foreign cultures may also
influence this culture of “ware”,“auren musanya” or “auren dandano”.
It obvious that the Islamic legislation, on istibdaluz-zawjah, in Q4:20-
21, seems to be practiced incorrectly among some Muslims ethnic
tribes in some parts of Nigeria. Some Nigerian Muslims understand
istibdaluz-zawjah to mean “retirement of a wife to replace her with
another wife”. To a large extent such understanding is correct in our
opinion. However, proper checking and explanation of this practice is
necessary. Such practice is known as “ware”,“auren musanya” or
“auren dandano”. Eleyinla,*observes that, “wdre” is a Hausa/Fulani
word. It is commonly used for the unpopular practice of replacement
of an old wife with another wife (istibdaluz-zawjah). According to him,
when a Muslim with four wives intends to marry another wife, he
retires one, usually the oldest one among his four wives. Surprisingly,
Ariyibi® reveals, the traditional practice allows the retired wife to

remain in her matrimonial home with the man who has retired her.

81 al-Fatdwa al-Kubrah {4/154), Fatawa al-Lajnah ad-Da’imah, al-Fatawa al-Jami’ah
li'i-Mar’ah al-Muslimah, 2/641.

82 Eleyinla, Ustaz Ibrahim A. is a Muslim scholar, a PhD holder and senior lecturer in
the Department of Mass Communication, University of llorin, llorin, Nigeria,
interviewed 13th April, 2019.

83 Ariyib, Ustaz ishaqg is @ Muslim scholar, a secondary school principal and Alangwa
Onire, interviewed 13th April, 2019.
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She lives and participates in all’”domestic works like a full legal wife,

Akorede® adds that some see nothing wrong in no:mcmz:mm with the
8::&Em_nmo:_,\ﬁrmaq:m_:ﬁm:mznmG:o.ﬁ Bmsamﬁo:\.m:mmnz.‘.ﬁnoi:am

the assertion saying that an outsider may think the 828@ wife

remains a legal wife. By implication, the practice leads to the
abrogated practice of marrying more than-four wives a time. | =
There is no specific modus operandi for the practice of “wdre”,“auren
musanya” or “auren dandano”. Often times, it takes simple internal
arrangement between the husband and the wife. The husband 58«..:\5
his wife of his intention to marry additional wife and that she is going
to step aside with no taldq sarih (explicit divorce). She would be _‘mﬂ:m._,
told that the home is hers and that nobody is ejecting her. It is
immaterial whether they were living in the same home or not.

In the “ware” “auren musanya” or “auren QQ:QQ.:o{Enznm\ ‘iddatut-
talaq is usually neglected by the retired wife. Surprisingly, if the man
who has retired her dies, she observes’ ‘iddatul-wafat (prescribed
waiting period after the death of a valid husband). Also in “ware”, at
times, the retired wife and the man ‘who retired her inherit each

other 5

From the above mentioned practices, it could be inferred that, ware
seems to become a semi-nikdh/taldg. This constitutes a serious
implication under Isiamic family law.

Another form of istibdaluz-zawjah in our opinion, is where the wife is
mcm,m::m from illness whose effect can either be serious or not, also
the wife may be suffering from disease of a particular kind of iliness
caused by bacteria or an infection or suffering from infertility. In any of

Wr» Akorede, Ustaz >Uac_mm:< Abdulhamid Agbarigidoma is a Muslim mn:o_m_m a _u.ro
holder and senior lecturer in the Department of Arabic, Al-Hikmah University,
llorin, llorin, Nigeria, interviewed 13th April, 2019. o o

85 Shege, Ustaz Ishaq tbrahim is a Muslim mn:o_m.ﬂ and the principal of 2_:3_%_.:
College of Arabic and Islamic Studies, Kulende, ilorin, interviewed 13th April,
2019.
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these cases, a husband usually resorts to termination of the nikah
{(marriage) and replace the barren wife with another wife. Wife also
usually seeks for khul‘u so that she would be able to try another man.
in this case, istibdGiuz-zawjah does not necessarily lead to marrying
more than four wives.

Our experience further reveals that another circumstance of istibdéluz-
zawjah is the condition of couple’s life; e.g. where a spouse works in a
distant place and husband cannot support more than one wife.
Husband/wife usually resorts to talag/khul’u so that he/she would be
able to marry another partner where he/she lives. In this case,
marrying more than four wives is not generally an issue.

Sayuti®’opines that social-cultural factor is another reason for
istibdaluz-zawjah by some people. Some men develop impression that
they cannot hold a wife more than certain period of time, they have to
replace wife with another wife like consumer goods. Although this may
not necessitate marrying more than four wives, notwithstanding, there
is gross abuse of right of talag which was ab initio vehemently
discouraged by the Lawgiver.®® :

Tanko® and Hauwa® inform that “Auren Dandano” is another form of
istibddluz-zawjah. According to them, “Auren Dandano” another
Hausa/Fulani word, is where a man divorces his wife when, but not
limited to, she becomes pregnant from him. Supporting the argument,
Kambari®® says the reason is that the husband only wants her for sex.
This practice is also a gross abuse of right of talag. it contradicts the

87 Sayuti, Ustaz Abdullahi is a Muslim scholar and a staff, Al-Hikmah University,
lforin, interviewed 6th June, 2019.
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89 Tanko, Muhammad Adamu is a Muslim scholar and fecturer in the Department of
Islamic Studies, Nsarawa State University, Keffi {NSUK), interviewed 10th June,
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90 Hauwa Mai Nunu (Kindirimo) is a married Agwai (Fulani) woman. She sells
Kindirimo in Keffi, Nsarawa State, interviewed 10th June, 2019,

91 Kambari Mualim is a Muslim scholar and lecturer in the Department of Islamic
Studies, Nsarawa State University, Keffi (NSUK), interviewed 10th June, 2019.
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objective of Shari‘ah which says nikah should be a permanent contract
and productive. O_cmco:mN opines that ignorance as well as
misinterpretation of sdratun-Nisdi, is responsible for the w:nogm_mﬂma
practice.”® :

- N/
Legal Implication of “Ware”, “Auren Musanyo” ot “Auren Dandano” -

Among maijor implications of the practice of “ware”, “auren musanya”
or “auren dandano” is that it goes contrary to the Islamic objective of
nikdh to be permanent, hence, the Lawgiver calls it “solemn
covenant” it should therefore be considered as breach of such
solemn covenant if it was done without legally admissible justification
fulfilling other requisite conditions.

it was discovered that the practice of “ware”, “auren musanya” or
“quren dandano” involves taldqghayru sahih (improper disengagement
of the m&mzzm nik@h). Also, the retired wife usually neglects
observation of prescribed ‘ddatut-taldq while the husband marries
another wife. Hence, such practice is capable of leading to the
prohibited marrying more than four wives at a time.

Further, the legal implication of marrying another lady during the
waiting period of the fourth revocable divorce is that, the last marriage
contract is invalid, hence, the husband must leave her until the ‘iddah
of the divorced wife is over.”® If he has consummated the marriage
with the fifth lady, then he has to give her the mahr that is given to
ladies of her social standing {(mahr mithliy). The fifth lady has to

92 Olugbon, Zcﬂ.ﬁ,mqso >Uac_1m:,mlm3 is a Muslim scholar and the principal of Imam
Sahban College of Arabic and Islamic Studies, Idi-Orombo, llorin, interviewed 13th
April, 2019. . )

93Qur’an chapter 4 verse 20

94 Qurtubiy M. A. {(d. 671 AH), al-Jami‘u li Ahkamil-Quran; Tafstru Qurtubiy, ed.
Ahmad B. and Ibrahim A. darul-Kutubil-Misriyyah, Cairo, 2nd edition, 1384 AH /
1964, vol. 13, p. 272.
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observe special ‘ddah known as istibrau.”® If after that, the man
wishes to marry her, he must make a fresh marriage contract with her,
meeting all the conditions prescribed in Shari'ah for a marriage
contract.”’

On the contrary, if divorce of the fourth wife is an irrevocable divorce
i.e., a third divorce (talaq bainu) then the opinions of scholarly differs
as to whether it is permissible to marry a fifth lady during the Tddah of
the fourth wife following a third talaq.’® The basis of their current
argument is whether a lady in the irrevocable divorce is wife or not.
The Hanafis and Hambalis opine that she remains a legal wife, hence it
is not allowed for him to marry fifth lady during the fourth wife’s
(divorcee)iddah.”® Shaykh ‘Abdul-‘Aziz ibn Baz (RA) supported this
opinion.'™ On this basis, the ruling is the same as that described above
in the case of a revocable divorce. When the ‘iddah of the lady who
has been divorced for a third time comes to an end, it is then
i or him to make a marriage contract with her (the fifth

96Al-Qadi Al-Baghdadi; Abu Muhammad; AbdulWahab ibn Aliy, (d. 422 AH), AT-
Talgin fil-Figh Al-Maiiki, ed. Abu Uwais Muhammad At-Tatwani, darul-Kutubi Al-
ihmiyyah, 1st edition, 1425/2004, p. 112, Ibn juzay; Muhammad ibn Ahmad, Abu
Al-Qasim (d. 741 AH}, Al-Qawaninu Al-Fighiyyah (nd}, p. 130.

971bid.

98ibid.

99 Al-Marghinani, Bahahud-Din Ali ibn Abi Bakr, Ai-Hidayah sharhu Bidayatil-
Mubtadah, Al-Maktabatul Islamiyyah, (nd) 1/193, 1bn Sas, Jalalud-Din Abdullah,
'l[qdul-Jawairi Thaminah fi Madhahibi 'Alimil-Madinah, darul-Gharbil Islami, 1423
AH / 2003, 2/412-413, al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, At-
Telgin fil-Fighl Maliki, ed. Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH /
1995, p.303, tbn Quddamah, Abu Muhammad, Abdullahi ibn Ahmad, Al-Mughni,
ed. Abdullahi A. Turki and Adbulfattah M. Hulw, daru Alimil-Kutubi, 5th edition,
1426 AH / 2005, 10/547, 553-555, al-Fatuhi, Tagiyud-Din, Muhammad ibn Ahmad,
Muntahal-lradat, ed. Abdullahi A. Turki, Lebanon, 1st edition, 1421 AH / 2000,
2/179.

100 Kitaab Fataawa al-Talaaqg by Shaykh Ibn Baaz, 1/278.

101 Al-Marghinani, Bahahud-Din Ali ibn Abi Bakr, Al-Hidayah sharhu Bidayatil-
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Muhammad al-Baghdadi, At-Telgin fil-Fighl Maliki, ed. Muhammad S. S. al-Gani,
darul-Fikr, Beirut, 1405 AH / 1995, p.299, 348, 1bn Quddamah, Al-Mughni, 7/104.
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Conversely, the Malikis and Shafi‘is hold that it is allowed for a man to
marry another wife during the ‘iddah of his irrevocably divorced fourth
wife. According to them, that does not amount.to fifth wife. They
argue that, any prohibited nikah on the ground of combination
becomes lawful when the cause g_mmucmma,,sw Ibn Quddamah, an

Hambali jurist, favour this opinion, saying: a lady in an irrevocable

divorce isnota <<5w:8v hence, unlawful combination does not exist.

It is unanimously agreed that a man with four wives is prohibited from
marrying another wife unless one of them dies or is divorced and
completes her Gddah.’® Equally, it should be noted that a woman in
her ‘iddah is prohibited from marrying another man because she
remains legal wife."”>Once the nikah ceases, all the legal effects of
valid nikdh cease as well. Hence, matrimonial relation, conjunction,
privacy and cohabitation become haram between the retired wife and
the man who has retired her. However, this is not the case in practice
of “ware”, “auren musanya” or “auren dandano” where the retired
wife continues to live with who retired her like a full legal wife. This is
considered inconsistent marital conjunction / cohabitation and lead to
.zina.

102 al-Qadi Abdulwahab, Abu Muhammad al-Baghdadi, al-Ma'unah ‘ala Madhab
'Alimil-Madinah, ed. Humaish A. darul-Fikr, Lebanon, 1415 AH /1995, 2/810, ash-
Shirashi, Abu Ishaq, tbrahim ibn Ali, Al-Muhadhab, ed. Adil A. A. and Ali M. A,
darul-Marifah, 1424 AH / 2003, 2/711, An-Nawawi, Yahyah Abu Zakariyah, al-
Majmu'u, ed. Muhammad N. M. daru Ihyait-Turathil Arabi, Beirut, 1422 HA /
2001, 18/291-293. ’

103 Ibn Quddamah, Abu Muhammad, Abdullahi ibn Ahmad, Al-Mughni, ed.
Abdullahi A. Turki and Abdulfattah M. Halwu, daru Alamil-Kutub, 4th edeition,
1419 AH /1999, 10/555.

104 Al-Marghinani, Bahahud-Din Ali ibn Abi Bakr, Al-Hidayah sharhu Bidayatil-
Mubtadah, Al-Maktabatul Islamiyyah, (nd) 1/193, al-Qadi Abdulwahab, Abu
Muhammad al-Baghdadi, At-Telgin fil-Fighl Maliki, ed. Muhammad S. S. al-Gani,
darul-Fikr, Beirut, 1405 AH / 1995, p. 309, Ibn Sas, Jalalud-Din Abdullah, 'tgdul-
Jawairi Thaminah fi Madhahibi 'Alimil-Madinah, darul-Gharbil tslami, 1423 AH /
2003, 2/412-413, 543, |bn Quddamah, Al-Mughni, 7/104,
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Muhammad S. S. al-Gani, darul-Fikr, Beirut, 1405 AH /1995, p.303, 306, 309.
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Another serious implication is that the subsequent (fifth) nikah is
irregular and iavalid. Hence, the children would be considered
illegitimate on the authority of hadith ‘Aishah which dictates that child
only legally follows the bed, i.e. the husband. The hadith reads as
follows: .

o O asa asl J) dge &k OF (CIB dgie Dl ey Al b2

oy

530S (i bIET Bl ple HE W (k) 56 (Lo 452 535
Je 35 gl 835 S5 2l S s b3 4k plid e ) g (&
cdl) gy 1§ et JED el aile B Jo g J) B5laid caslss
105 eg] 835 G5 & 1455 b e LB 4 7] dge G 36 &l
dazj i daz G el 5h) splas ale il Jo GBI IG5 asbd Jo
(4o gz33)) Aa3) -y 5330 OB @ (33501 yalalls alsall U3
08y (153/8 L] @ F Es BT d ik 4gd e T W)

.[1457 103, ¢<1080/2 ﬁL&S.w <6749

From “Aishah (RA) said: ‘Utbah, in his will, has instructed
his brother; Sa‘d, that the son of female slave of Zam‘ah
belongs to him (‘Utbah), therefore take to your custody.
When it was the year of opening of Makkah (8" AH), sa‘d
claimed the boy and said: he is son of my brother who has
instructed me to look after him. Therein, ‘Abd ibn Zam‘ah
stood up and said: he (the boy) is my brother he is a son of
female slave of my father, born on his bed. So, they
dragged themselves to the Prophet (SAW). Sa‘d O
Messenger of Allah (SAW)! He is son of my brother, and he
has instructed me to look after him. ‘Abd ibn Zam‘ah made
his counter claim that: he is his brother he is son of my
father’s female slave, born on his bed. Thereafter, the
Prophet (SAW) held in favour of ‘Abd ibn Zam‘ah and said:
“The boy belongs to you O ‘Abd ibn Zam‘ah, because
legitimacy of child follows the bed (i.e. the owner of the
bed, who is husband, owns the child) while prostitute is to
be stoned”. The Prophet (SAW) however said to Sawdah
bint Zam‘ah: “veil or hide yourself from him”, because of
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the child biological resemblance to ‘Utbah. The boy never
saw Sawdah until he died.'®

The inconsistent tawaruth (inheriting each other) by ,%m..f_;,mm:mg
woman and the man who retired her is another implication.Asbabuti-

Tawaruth(bases of inheritance) under Islamic law aremajorly three viz. .
nasab (kinship), nikdh (valid marriage) and waldu (special religious -

ere . 1 =
affiliation)."””in “ware”, “auren musanya” or “auren dandano”, none of

the bases is available, hence, no entitlement to mirdth (inheritance).
Replacement after Death of a Wife

In the case of the death of the fourth wife, it is permissible for the
husband to get married after she dies, because the marriage is no
longer considered to remain in effect in this case.

CONCLUSION

The research reveals that, although, Q4:20 pronounces istibdaluz-
zawjah (replacement of a wife with another wife), the verse does not
imply retirement of a wife otherwise known as “ware”, “auren
musanya” or “auren dandano”as it is been practiced by some Muslims
in the study area. Rather, the verse actually means nothing more than
talaq (divorce) in Islam. A husband can divorce his only wife and marry
another one. Before a Muslim can validly retire a wife and replace her
with another wife certain conditions must be fulfilled such as: the first
nikah must be validly discharged either by death or by divorce or
khul‘u and that the widow or divorced wife must have observed her
prescribed waiting period (‘iddah). This brings a valid end to the nikah
and each party is free to remarry. it was however, discovered that the
practice of “wdre”, “auren musanya” or “auren dandano” involves

106 Bukhari M. 1., Sahthu Bukhari, ed. Muhammad Zuhair, déru Taoqu Najat, 1st
edition, 1422, vol. 8 p. 153, no. 6749 and Muslim ibn Hajar, Sahihu Muslim, ed.
Muhammad Fuda Abdulbagqi, daru thyait-Turathi al-Arabiy, Beirut, {nd), vol. Z p.
1080 no. 1457.

107Al-Ghamidiy, Nasir ibn Muhammad, ed. Abdullahi ibn Suiayman Al-Muniu, daru
Taybah Al-Khadra, Makkah Al-Mukarramah, 2nd edition (14721}, o
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talagghayru sahih (improper disengagement of the existing nikah).
Also ‘iddatut-talagis oftenneglected. The retired wife remains without
observance of ‘iddatut-taldqg while the husband remarries as well
before Tddatut- talaq.

The study further reveals that the practice of “ware”, “auren musanya”
or “auren dandano” (istibdaluz-zawjah) by some Muslims in Nigeria is
inconsistent with the Islamic injunction.“Wdre”,“auren musanya” or
“auren dandano” is a tactic run-away from the prohibition of marrying
more than four wives. Thus it is considered to be abuse of ta‘adduduz-
zawijat.

The study therefore recommends that the Muslim jurists, Qur'anic
commentators, quddat (judges), Muslim lawyers, Departments of
Islamic Law, various emirates and other relevant individuals and
institutions should educate Muslim communities on the proper
meaning, practice and application of istibdaluz-zawjoh under Islamic
law.





