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Dr. ELESIN, Abdul Wahab Muhammad Jamiu — (Contractual Legal Capacity and Its...)

CONTRACTUAL LEGAL CAPACITY AND ITS
IMPEDIMENTSUNDER ISLAMIC LAW [AHLIYATUL-AQDI
WA ‘AWARIDUHU FIL-FIQH]

Dr. ELESIN, Abdul Wahab Muhammad Jamiu'
Abstract

Contract law can be viewed as the main instrument of facilitating social
interactions and distributing legal entitlements. Under the Islamic law, contract
is “an expression of the matching between a positive proposal made by one of the
contractors and the accepiance of the contract by the other contractor in a way
which has an impact on the subject of the contract”. It well established that, for
any contract/transaction to be validly concluded, there must be taradil-
muta @gidayn, (mutual consent or free consensus of the parties to the contract).
Aiso, at-taradi is only legally valid when the parties to the contract possess
ahiiyatul- aqd (contractual legal capacity). Consent is when one does something
veiuntarily without being forced or coerced to do the act. In other words,
contractual legal capacity of the party to a contract must be free from any
invalidating factors. It is therefore pertinent to discuss contractual legal capacity
and various factors that affect a person’s legal power from disposing his property
and concluding the contract on the ground of lacking valid consent. This research
is descriptive and doctrinal aiming at providing legal material for legal
practitioners especially those who do not comprehend original language of the
law. The research consulted Qur’'an, Sunnah, fighmanuals, tafsir books and
aeademic literature. Our findings reveal that lack of proper understanding of the
coniractual fegal capacity and its impediments may lead to miscarriage of justice. ..
The paper therefore recommends that al-qudar (judges), muhamiam (lawyers),
students of low as well researchers be well informed and be guided accordingly.

Keywords: Islaraic Law of Contract, Contractual Legal Capacity, Impediments
of Contractual Legal Capacity, Interdiction of Contractual Legal Capacity;

L. BACK.GROUND TO THE STUDY

Fighul-Mu‘amaldt Al-Mzaluiyah (Law of MonetaryTransaction/Contract)
is the part of the Figh dealing with relations between people, such as the
Islamic commercial law. It is the area of Figh which governs/reviews the
process of financial products from the perspective of SharT‘ah-compliance.
This review requires explicitly Islamic legal systems that cover
commercial transactions. Generally this part deals with the principles of
contracts, the elements of contracts, conditions of subject matter,

&

Associate Professor, Department of Islamic Law, Faculty of Law, Kwara State
University, Malete (KWASU), awelein@gmail.com
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consent of the husband as the sick person cannot dispose more than one-
third of his/her property unless with the approval of the legal heirs.52

6. SUMMARY, CONCLUSION AND RECOMMENDATIONS

All the above mentioned factors affect complete contractual legal capacity
to deficient or incomplete legal capacity (ahliyatun nagisah) or to '
imperfect legal capacity (ahliyatun qasirah) and therefore subject the |
affected individual to guardianship. The guardian should exercise his |
power accordingly for the interest and benefit of the ward. The paper |
therefore recommends that al-qudat (judges), muhamiim (lawyers),

students of law as well researchers should be well informed and be guided i
accordingly.

52 Ad-Dirdir, Ash-Sharhu, published with Ash-SharhiAl-Kabir; Ad-Dasiigi,
Muhammad ibn Ahmad (d. 1230 AH), bﬁshiyatud-Dasﬂqi'aIa Ash-Sharhi Al-Kabrr,
darul-Fikr, (nd) vol. 3, p. 306-307, 344, Y. Y, Bambale, (2007), Islamic Lawof
Commerce and Industrial Transactions, Malthouse Law Books, p. 24. :

124






