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1. INTRODUCTION

The technological advancements in transportation and communication
led to the emergence of Multinational Corporation (MNC) groups. A
MNC group consist of a ‘parent company’ and ‘subsidiary companies’

that are located in different countries thereby creating a ‘parent-

subsidiary relationship’. The geographical boundaries between

co i ithi f
mpanies within the group means that it is possible for internationa

transfi ; .
; ®r of goods and services 1o occur. The process of setting the pric®
Ot such transaction ;
fisaction is known a5 ‘transfer pricing’ while the price ch arg?t

i ¢
$ known ag transfer prige’
The

MNC;s SOmetimeg ay

3 10' Ee € v . L (0]
Woid tax which, can im o parent-subsidiary relationshiP

pact : - the
134 i°gatively on revenue accruable 10
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g -~
traﬂs1cl
unj“stiﬁcd
silﬂply . .
i,,voiCi“g of pricing of the transfer prices of goods and services of an
s 4
npany transaction” for the purpose of reducing the global tax

ment-ThiS is commonly referred to as abuse of transfer prici
Ing,

ovef" " :
pricing manipulation, transfer mispricing, incorrect prici
ng,

pricing of non-arm’s length pricing.' Abuse of transfer prici
ng

means the intentional over-invoicing or pricing or und
er-

inn'a-CO] 3
o MNC group.’In this regard, overpricing of outbound

ansfers €an be used to shift prolts or income out of a subsidiary

ocated in a high-tax jurisdiction or country to a low tax

jurisdictioﬂ
o minimise the tax payable in a high tax jurisdiction.4Abuse of transfer

/country while underpricing of inbound transfers can be used

pricing is DOW generally considered as a major threat to the tax base of

many countries jmpacting negatively on their revenue generation.’

To regulate transfer pricing in order to prevent the possibility of its
abuse by MNCs, the Organisation of Economic Cooperation and

Development (OECD) through its Model Tax Convention of 1963
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‘arm's fength P"nuplc (ALP) as the ime “Mation,;

gand rcgulalmg transfer pricing. “The applicay -

reating the members of a MNC groy P (thay ;.

bsldumcs located in different coungy;,,

:"ompim)’ and 1ts sU 3
s'and using the price chargedt

separale, distinct

independent entities 1
he transfer price 10 be chargcd

in a similar comparable transaction to benchpm,y

to provide guidance on the application of the ALP, .

Transfer Pricing Guidelines in 1979 which was late

In its effort

OECD released a
updated in 1995 known as the ‘OECD Transfer Pricing Guidelines

(OECD TPG 1995).” The 1995 OECD TPG was in 2010 with the
introduction of another guideline known as the “OECD Transfer Pricing
Guidelines for Multinational Enterprises and Tax Administrations’

which was in response to the enormous changes and challenges posed

by the new globalised economy. '’

One of the criticism often levied against the OECD TPG 2010 is that it
~ did not specify the documents to be included in a transfer pricing

‘Rmtcr D. M, Ovcrv:ew of the OECD work on transfer pricing
./Marlies-de-Ruiter> accessed on 15 July 2017

Amcle 9(1) ta/ the OECD Model Tax Convention. 5S¢
\OEC 15 July 2014 sltreaties/2014-model-tax-convention-articles.pdf>accessed
ECD,
/Commcnhmes on the articles of the Model Tax Conventio™
,OECOCembcr 2016 lin/publikati onen/43324465.pdf> p.397 accessed on 23
‘“Transfer pri '
Adnumstrauons cing Guidelines for Multinational Enterprises and ToX

" Ibid 43763692, f>4 (2010) <http://www.oecd.org/c /transfer

41-51 accessed on 15 July 2014
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¢ e .
mw"“""“”"“ puckige a8 taxpayers wore only tequired 1o, provid
( ' : novide
mmnnf’l" documents 1o show that thelr infrg Company trana;
fve : Wehiong

; "o
] ,‘4 ' 4 b 1 i p
0 w,,,mu,ml at arm’s length," The absence of specific documents
| i

| constitute n serious challenge (o the application of th ALY
(' 1

y the taxpayers and the tax authorities may 1ol necessarily
4 “WUNS?

ihis rERT
pecse botl

ave deas aboul the types of documents (o be provided,

1o correct this anomaly, the OBCD recommended the introduction of 4
ree-tiered standardised transfer pricing documentation namely: (i)
waster File; (ii) Local File; and (iii) a Country-by-( ‘ountry Report,"”'Ihis
ecommendation  was part of the 15-Action Plan developed by the
orECD and the G20" o address the issue of Profit Shifting under a
general package known as Base Frosion and Profit Shifting (BEPS)
Project.”

YORCD, Tramsfer Pricing Documentation and Country-by-Country Reporting, Action
13 - 2015 Final Report, OECD/G20 Base Erosion and Profit Shifting Project’
Al o ong/ 0. THINTHIAIAL A80-en> 15 accessed on 17 uly 2017
T OMCD, ‘Explanatory Statement, ORCD/G20 Base Frosion and Profit Shifting
- Pojed” (2015) ‘b!!&:l/ﬂmymﬁmﬁf@&&m.%p!anatory:gtalqrnqm:zmipdt‘/
. V516 accessed on 17 July 2017
C The G29 (or G20 or Group of Twenty) is an international forum for the
wvernments and central bank governors from 20 major cconomics. Currently,
these are Argenting, Australia, Brazil, Canada, China, France, ‘( ermany, India,
ndemeria, Italy, Sapan, Mexico, Russia, Saudi Avabia, South Africa, Sou'th Kog::;
Tetey, United Kingdom, United States, and the European UM

o 40 g W G2/ DEHomedhome B Hml 2656
- KD, OBCDIGY Bae Frosion and Profit Shifting W%mﬁf
i oo ifibrary ang vavation/ osed 4205 sse-grosion-and-profitsnEr

PR 2132612 accessed on 17 July 2017
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1018, transfer pricing was regulated in g, -
- ] . ‘ 'r‘.
(Transfer Pricing) Regulations 20515 - y
2 Ich

0 OECD Transfer Pricing Guideline f
Or

Tax Administrations. This means

In Nigtriay priOr w
through the Income i
was based on the 201

onal Enterprises and that th,
Transfer Pricing) Regulations 2012 was not immyp, fron

against the 2010 OECD TPG in that it gjq -

Multinati
Income Tax (

the criticism levied
specify the documents to be included in a transfer pricing documentation

package. For example, the Income Tax (Transfer Pricing) Regulatiop,
2012 did not specify the list of documents to be included in the transfe
pricing documentation package, it only requires the MNCs to provige
sufficient information or data to verify that their controlled transactions

are consistent with the ALP.'®

This created a lot of uncertainties with regard to the minimum transfer
pricing documentation requirements. The uncertainties in this regard
resulted in conflict between the MNCs and the FIRS as to the documents
to be provided."” It also created ambiguities in transfer pricing
documentation leading to an increment in compliance cost on the part of

the taxpayer and also leading to conflict between the taxpayers and the
FIRS,IS

|

S
Income T,y
(Transfer pyig;
Page 815.839 TPl Pricing) Regulations, No. 1 Government Notice No. 20°

Vol, eptemb ‘
||f; Parag?:r',h th er, 2012 Federal Republic of Nigeria Official Gazell¢
‘“Ilii-d ofthe Income Ty (Transfer Prici

o er Pricing) Regulations 2018
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jt was therefore in response to the OECD recommendat;
inty 1 sl ation and ¢
ensure certainty n transfer pricing documentatiop that the Nigeri
ige
govemment through the Federal Inland Revenue Service .

(FIRS) releas
the Income Tax (Country by ) released

. Country Reporting) Regulations 2018 (the
Regulatlon) on 197 June 2018.This is S€en as a significant attempt by the

Nigerian government to ensure certainty in transfer pricing

documentation requirements and to redyce compliance burdens on the
MNCs in line with the OECD recommendation_

This article examines Action 13 of the OECD/G20 BEPS Project and the
reporting and compliance requirements under the Income Tax (Country

by Country Reporting) Regulations 2018.

2. ACTION 13 OF THE OECD/G20 BEPS PROJECT

Base Erosion and Profit Shifting (BEPS) is a term generally use to refer
to various tax avoidance schemes/strategies such as abuse of transfer
pricing and other forms of tax avoidance employed by taxpayers to
artificially shift profits to low or no-tax locations.”” BEPS schemes
“nables taxpayers to move profits to where they are taxed at lower rates
ad expenses from where they are taxed at higher rates. The result of

5% 20
this is the reduction of revenue accruable to the government.

) : Base E ssed
2 ul : w> acce
o 15 : ¢ Erosion and Profit Shifting’ <h ://www.oecd.or
J_ y 2017

Ibig
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AR yase | et |
é Statement ol ; ' iz,
Explanatory 4 paragraph 2 estimated that glob, an
Report of 2015 at page acle | Mo,
(CIT) revenue losses 10 BEPS schemes could 4. bet
income tax (L

I
USD 100 to 240 billion annually”’,

byt

W Eop
Cen

Addressing the issue of BEPS was thercfore a key priotity ¢
governments around the globe, It was in this respect that in 2 12, the
OECD countries and the G20 countries,” working together embarkeq .
the most significant and ambitious objective of re-writing  the
international tax rules that has been in existence for a century.”’ Thi
ambition was to revise the ALP rule and align it to developments in the

world economy to ensure that profits are taxed where eConomic

activities are carried out and where value is created,”

Beyond securing revenues, the OECD/G20 BEPS Project also aim to

create a single set of consensus-based international tax rules to address

and Profit Shifting

Project’ (2015) -statement-2015.pdf>

accessed on 17 July 2017

The G20 (or G-20 or Group of Twenty) is an international forum for the

" OECD, “Explanatory Statement, OECD/G20 Base Erosion

22

Indonesia, » Asiralia, Brazil, Canada, China, France, Germany, Indiz.

laly, Japan, Mexico, Russia. Saud : , 2 Laivn,
Turkey, United Kingdom, g audi Arabia, South Africa, Sou
(v

“https:// tales, and the European Union. 5
) %> accessed on 17 July
D sy

Information” Brigp - E10%0n and Profit Shifting Project 2015 Final w p
picessed on 15 July 5017 information-bne
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tect -
EPS and 0 Pro tax bases while of fering increay I
aned cert

ability to taxpayers.*® ainty an

redic While the OECD and (320 .
recognised the need to address the issue of BEPS interr Countries,
gid not want to unravel the existing C(mscn.‘iu.‘;-bag;:;“’;m;jl|y, 'th‘.:y
ﬁamework such as the ALP which has been internationall 'l""“"f"“t"mnl
the standard for regulating transfer pricing. Their fear is lh}zlztd::t,pw(l" y
the ALP might lead to decreased international coopcrati:rVc """f
““cmrdinated unilateral actions in the tax sphere which would m;lti‘:“fl

uncertainty and urlpl’edictability.26

Thus, the process of addressing BEPS issues internationally did not only
involve the OECD and G20 countries alone but it also involved the
developing countries who provided direct input to the process through
their various regional tax organisations such as the African Tax
Administration Forum (ATAF), Centre de Rencontres et d’Etudes des
Dirigeants des Administrations Fiscales (CREDAF), Intra-European
Organisation of Tax Administrations (I0TA), Inter-American Center of
Tax Administrations (CIAT), and other international organisations such

as the United Nations (UN), International Monetary Fund (IMF), World

Bank Group (WBG).”” There were also contributions from stakeholders
ed from industry.

in which more than 1,400 submissions WeTe receiv

~——

2015°

NBs 5 A

and Profit  SHifting Project

, Esiet 23132612> accessed on 17 July 2017

-
L

OECD, “Explanstory Statement. OECD/G20 Bz Esosion ¢ 2015.040
Proad® 1S - % ki ‘ ; i SnA0rY- =
et (2015) <b -/ revww 0ecd-

wrzssed on 17 July 2017 141
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o1 of e abuve efforts paid off o 12 February 2013 when the OF(
mﬂ 2 lenuthy report @ sddress BEPS known as the BEPS Repog
This was followed up with the publication of a conerete 15<Action Play
o BEPS on 19% July 2013 The [5-Action Plan otherwise known a
e BEPS Package wus meant to equips the governments with the
domestic and mternationa! imstruments needed to tackle various tay
The BEPS Report was eventually endorsed by the G20 Finance
Ministers during their meeting of 8® Qctober 2015 in Lima while the
G20 Leaders followed suit by endorsing the BEPS package during theit
summit held in Antalya, Turkey between 15 and 16 November 2015."
Tle-AcnmPhnmhsmdbelow

OECD, ‘OECDG2
Information 3,-,;? Sase Erosion and Profit Shifting Project 2015 Final Reportt

Waummﬁmm briefpdI”
n M'w Emsm and Profit  Shiting
h Ann. Pl on By >"2“‘~‘¢essedml71uly"‘()l“ Wl

" Profit Shiing (O
_accessed on 18 July 2017
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Address the tax challenges of the digital ec,
: . nomy:
; Neutralise the effects of hybrig mismatch ar :
: . fan

— gCments;
.ii. Strengthen Controlled Foreign Company ry| ;
es;

jv. Limit base erosion via interest deductions ang othe :
payments; " Tiatcia

v. Counter harmful tax practices mor ' :
Gt By Sl ¢ effectively, taking into

vi. Prevent treaty abuse;

vii. Prevent the artificial avoidance of PE status;

viii. Assure that transfer pricing outcomes are i line with value
creation- Intangibles;

ix. Risk & capital;

x. Other high-risk transactions;

xi. Establish methodologies to collect and analyse data on BEPS and
the actions to address it;

xii. Require taxpayers to disclose their aggressive tax planning
arrangements;

xiii. Re-examine transfer pricing documentation,;

xiv. Make dispute resolution mechanisms more effective;

xv. Develop a multilateral instrument.”

Action 13 of the BEPS Project (Re-examine transfer pricing
d"‘7“111‘~’11tation) was meant to address the challenges associated with the

unclear documentation rules and procedure under Chapter 5 of the

e A )

: hifting’
BOECD, “Action Plan on = Base Erosion andl s 51;)?(!)17 Shi
- ~Mndn doi.ore/10,1787/9789264202719-en> accessed O
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i
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ynphiance -
s § e I“‘“’Mml with the needed lormatiy |,

ensure that gov

the global allocation of
jous countries’.

the presence of significant transfer pricing risk b,

ernment
income, economie activity and taxes pag i,

Hllt' ‘ TR ‘ " ' TR o "
. e objeetive here s to enable
MNCs among val I able 14y

authorities evaluate

being able to monitor the MNCs’ global income and profit to know (e

level of their economic activitie
know the amount of taxes that has been paid in those jurisdictions.

s in different tax jurisdiction and 1

Therefore, to achieve this objective, the OECD/G20 BEPS Project
recommended that countries all over the world should adopt a three-
tiered standardised transfer pricing documentation namely: (i) Master
File; (ii) Local File; and (iii) a Country=by-Country chort."“ The Master
File is expected to contain information relating to an overview ol 4
MNC group business, including but not limited to the nature of its global
business operations, its overall transfer pricing policies, its global
allocation of income and profits and the level of economic activities of

cach of its permanent establishments in different countries in order ©

" .
OECD, *“Transfer Pric; -
3 . 2.0 l’lsra;):t'f;:; l’,:s‘ung Documentation and Country-by-Country Reporting, At “f |:
,,huD;(/d);,‘dw o wu‘qmﬂ.‘()ll(,‘l)/(JZ() Base Erosion and Profit Shifting Projes
 Ibid OI0.ATB/9789264241480-en> 15 nceessed on 17 July 2017

3 ()l"/(:l)' ‘uXplanm ' ‘ '
Mroject’ (2015) ”'rzlt;'t/‘;'cmcm' OFCD/G20 Base Erosion and Profi h’s'”lell'l‘!t
1516 accessed on 17 ,.,‘,;‘5,’,?’7'”“"'9w/ s/beps-explanatory-statement-2011
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Filedt iy, Cvery
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dsdiction where the MNC! hag pPermancn| Cstabligher,

(AN ‘i“

he local file on the other hand provides more detailed Informatior,

wlating to intra=company transactions in specific Jurisdictions, ‘The local

file is meant to supplement the master file and (o meet the objective of

cosuring that taxpayers comply with the ALP in a specific Jurisdiction,

The information to be included in a local file includes information that
are material in the context of a country’s tax system and information on
wansactions taking place between associated entitics in different
countries.”” The local file just like the master file is also expected to be
filed in every tax jurisdiction where the MNC has permanent
establishments. i
The third document which is the Country-by-Country Report (CbC) is
expected to be filed annually with the tax authority of the colur:tryc(\:/':::
the MNC is headquartered. The CbC Report '““X:’L:::b i:mmc "
information regarding the amount of revenue, profits be

ivities." The CbC
\ ic activities.” 1
and income tax paid and other relevant economic &

e
»
:\s Ibid
N, . i Re Ofung’ oot
tbig by-Country REPOTTE o
» : d Country-by fit Shifting
Oﬁm‘wg"“““" Pricing Documery o Base Erosion ad P00 5 2017
> = <015 Final Report, OF e ce

<hitn-/

"en> 15 8¢ 145
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plemented through 1o
enpeet of implementation ol (e ChE Tepon, 1o,

[ el Ivmululunm OF it il '
local file be im

A2 :
procedures. In «

Project recommended that 1t should be implemented tiouph fo g

legislations or administrative procedures which  will mwndate iy

ultimate parent entity of an MNC' group (o file a Che Reporl with il
tax authority of the country where the MNC 18 headquartered," The
CbC Report will then be shared by tax authorities where the MNC
headquartered with other countries® tax authorities  through  the
government-to-government bilateral exchange of information,

To facilitate this exchange of information, the BEPS Project
recommended  three model Competent Authority Agreements 1o
activate the exchange of CbC report,™ The first of the model Competent
Authority Agreements is the Multilateral Competent  Authority

Agreement on the Exchange of ChC Reports (MCAA Che'), It s

cx 3 3 )
pected that every country will be g slgnatory to this agreemen!

including non-ORCD member countries,

. The purpose of the MUAA
CbC is to set rule 8

v andprocedure for countrien to automatically

" Ibid SIS

a2 )

' Ibia
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\ A0 ly J017, O3 tountries have Rigned the MCAA (e while the

it 2w LD IRPOTS are expected 1o be exchanged by June 2018
AR SN WHO A SHAOHEN 1o the MCAA COC, The O1CD., i
o ot of October 2017, indicated that over 1000 exchange of Ch¢
wpart has been activated by more than 40 countries."” 1t should be
potd that the exchange of CHC reports between two countries can only
de activated when necessary legal framework has been put in place to
achange the ChC Reports, According to the OECD, the following are
the lopal frameworks that must be in place betore CbC can be exchanged
Detweeh tvo countries:
1. Doth countries must be signatories to the MCAA CbCy

“@

\

\\{‘U)“\‘A\»\:t\}wh Q(\mmr L ixchange Relationships’ innaht N
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port with the tax authority of the Country |,

ny of the MNC group is headquartereq.

e ot i

i both countrics must
‘ 4 N " h ‘ ‘
to file a CbhC re X

the parent compi

. 113 » ) » i “! 3 : . i
both countrics must have ratified a Double Taxation /\zzlcuncnl
iii, both € : T R |
1 the uu(()m‘“ic exchange of information as CONtaine| in

to activate |
CD Model Tax Convention;

Article 26 of the OE

here there is noO Double Taxation Agreement betweey the
iv. where §

countries, the countrics must have entered a Tax Informatiqy
Oy

Exchange Agreement to activate the automatic exchange of
:nformation for the sole purpose of exchanging CbC reports; ang
v. both countries must execute an agreement setting out the
procedure for the exchange of CbC reports such as the time of
exchange, manner of exchange of information, confidentiality,
data safeguards and appropriate use of the information in the

CbC reports.*®
Nigeria signed the MCAA CbC on 27 January 2016 and was
subsequently ratified by the Federal Executive Council in August
2016 Due to fact that Nigeria did not have in place the legal
framework for the exchange of CbC as at the time it signed the MCAA
CbC, the country is not expected to among to exchange CbC with other

countries in 2017 and 2018. For example, there is no legislation Of

480EC D’ . Country_by_cmm

WWw Y Exchange Relationships’
<http:// .0ecd.org/tax/beps/. PH X v L
o, 3ccessed on 14 October 2017 -country-exchange-relation

4 .
Pncewatel'Coopers ‘Ni i "
1gera Signs country-b coun =55l
i report exchange ag
diwww, wc.cotrx/us/en/tax-servict:lc-:y . ons/ngi

e wpre i o
- €O < s/publications/insights/nigeria-sl ol
untry-report-exchan e-agreement.html> accessed on 12 Septembe
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Htﬂ“ |hN| i 'Hinl‘ lramewnik needed 1o aclivate the automatic

'MNLH* al (ot The release af the Income Tax (Country- by-Country
“”‘ I(WHMHHIW (ChCR Regulations) is therefore a right step in

il caplings ol O Report with other countries that
aie

a I e MEAA CREThis is unlike in the past when the

wpmll
(v 1l direetion 10 ensure  consislency in - transfer  pricing

duviimentation in the eauntey.

LTI INCOME TAX (COUNTRY BY COUNTRY
HEPORTING) REGULATIONS 2018

(e Migeria gaverment, on 19" June 2018, through the Federal Inland
Heverne Berviee (FIRR) released the gazetle of the Income Tax (country
by cauniry reporting) Regulations 2015 (Regulation).” The Regulation,
wilh & commencement date of 1% January 2018, was released by the

FIRE i exereise af the powers conferred by Section 61 of the Federal
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’"Hﬁm | ai [ s, No. | (my.,mnu,nl Notice
sty by Country Reporling j Regulations, I

1 g 1 ng; " ’lma:w 5! 213]3 Federal Republic ic of Nigeria Ot
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Q) e Cannry-hy - auniy Mululm,»:ml‘ Emien
Agrooment (Che MEAA) stunedl by Mg o e 1 4,
2016 andd ratified by (e Ferderal Pt Ve CRel e g,
Augnst 2016 Repart;

(b sections B(1(0, B, §(3), 30, 3] W0F e Fesderal Tl 16,
Serviee (Estahlishiment) Ael;

(©) section 38 andd 60 af the Companies neame Tis Ast CAI 11
Laws of the Federation of Nigerin, 2004 (s amended );

() seetion A1 and 32 af the Petrolewm Profits Tax Act CAP P, Faws
of the Federation af Nigeria, 2004; and

(¢) regulation 6 of the Tneome Tax (Tranafer Pricing) Regnlations No. |
2012

/

The objectives of the Regnlation is (o pravide the FIRE with informition
about Multinational Corparations (MNCR) global aetivities, profit il
taxes and also o provide the FIRK with information 0 hetter gasai
nternational tax avaidanee risks.™ Anather abjeetive of the Reglativ

%!0“ able 1o \M m\‘\“\\\* h\\ “ Wy N- (‘\“m“,\‘ RN\N“““\ "Vu\l‘ﬂ“””'
Paragraph | of the tngome 1

* Purag 3(:“ a:d h ‘:‘“ (oY by Countey Reporiing) Reglation 2018

Regubions 2018 e doeone Tan (Conniey by Cuplry e
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ne with
commended by the OFCD *
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e Building along

artin F Y] ‘, .c
eational best practices as o
e fly situated on the 3" Floor of the pips offi
e ;
i I, Ikoyi, Lagos State,
Awolowo Road, '

Filing Obligation and Requirements under the Regulation
“' U .

e official language for the filing of a Country-by-Country Report
i lation is English Language.”It is however hopeful that
e “eguc‘:u .ifa‘ not 'in‘ Fnglish language, the FIRS may allow the
thr(,i“dﬂeﬂ;cc : @nsliﬂ“"" in the official language at its .ouwn
:N(m:, S[::::h translation is only be acceptable ifprte:arFe:iR:nd .
byp:g.wnm franslator or another person approved by the

- 5%
' t Entity™ of
lation makes it mandatory for the Ultimate Paren il
Thie Regulation makes it m ey
1 reyenuc 60
: ith a consolidated group
i MNC group with a e
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iﬁ n:deﬂt i" N'gma fOf o pUTPOSCS o mc d (‘num
try.

he Federal Inland Revenue Service (FIRg)"
) Dy

fast day of the Reporting Accounting Year o
0

above and which
by-Country Report with
Jater than 12 months after
the MNC group.”o

cport 18 expected to be filed using a modg|
¢ Schedule to the Regulation as may p,

e to time® and it must disclos

A Country-by-Country R
template as set out in the Firs

modificd by the FIRS from tim
tion relating to the amount of revenue, profit or loss before

informa

< come tax, income tax paid, income tax accrued, stated capital,
accumulated earings, number of employees, tangible assets with regard
0 cach of the jurisdiction in which the MNC group operates.” In
addition, the Report must also set the various jurisdictions in which the
MNC group have subsidiaries and the nature of the mind business
activity or activities of the subsidiaries.” Specifically, the Country by
Country Report is expected to disclose the following information:

mm" -4} indirectly a sufficient interest in one or more other constituent entities
w:d mmp “mcmm‘h-m it is required to prepare a consolidated financial
2«'§idau ' i ing rules generally applied in its jurisdiction of tax
Paragraph
aragraph ; :ffuu: ll,,“,,,,, Tax (Country by Country Reporting) Regulations 2018
Tax (Country by Country Reporting) Regulations 2018

“P“ . 3
’4 8“3“9" #1 & 2) of the Income Tax (Country by Country Reporting) Regulations

6
 Paragraph 7
Ppar aph 7(a) of the Income Tax (Country by Country Reporting) Regulations 2018

agraph 7
o aph 7(b) of the Income Tax (Country by Country Reporting) Regulations 2018
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. overview of allocation of income
o Y

. . Axey
activities by tax jurisdiction “nd busingy,

il
il
.
V.
vi.
Vil
viil.

¢. List of all the Constituent Entities of the MNC

Name of the MNC Eroup: Fiscal yeqy Concerne: ¢

used: med: ( itency
Tax Jurisdiction

Revenues: Profit (Loss) before Income Tax

Income Tax Paid (on Cash Basis)

Income Tax Accrued — Current Year

Stated Capital

Accumulated Earnings

Number of Employees

Tangible Assets other than Cash apg Cash Equivalents
Unrelated Party

group

included in each aggregation per tax jurisdiction

[l
.

1.

Vi

Vii.

Viii.

Tax junisdiction

Constituent Entities Resident in the Tax Jurisdiction

Tax Jurisdiction of Organisation or Incorporation if Different
from Tax Jurisdiction of Residence

Main Business Activity(ies)

Research and Development

Holding or Managing Intellectual Property

Purchasing or Procurement

Manufacturing or Production

Sales, Marketing or Distribution
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Xil. [nternal G
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Xiv.
«v. Holding Shares of Other Equity instrum
' ents

It is important tO note that the FIRS can only use
Country Report filed b Ay C
s p y a MNC for the purposes of assey Ountry,,
ransfer pricing risks and other base erosion and ssing lu“ ™
risks in Nigeria, assessing th profit shifiiy,
O g the risks of non-compliance b o
roup wit | y me
i p with applicable transfer pricing rules and ‘Lmhcrs of
istica d for
oy analysns The implication of this is th for CConopy
ntry Report filed ata C
e by. a MNC cannot be a basis of transf)unlry by.
> there is an abuse of - O prici
| transfer prici "0y
to ensure the confidentialit fer pricing."* Thus, in
Report filed by a M y and proper use of the Count i
a < intry-by-C
o NC, the Regulation mand e Gy
ntiality of the inft : ate the FIRS to
ormation contained i preserve
in the Country-by-Country

Report in
; ith :
Administrative Assi the Multilateral C :
ssistance in Tax Matters,* onvention on Mutul
ers.’

“Paragra ‘
ph 10(1 aopes
Regulations 201(8)(a) (i-iii) of the Income T
. ax ((r()untry b . :
y Country Reporting)

u
nl |

Paragra h
201 <T28aph 10(2) of the Tncome Tax (C “ountry Reporting) Reé
ountry b
y Country Re Jatior*
porting) Regult
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psidiary of the MNC' if (he Iblluwinp,
u "

Condition are meq 07
the subsidiary is resident in Nigeria for (

the Ultimate Parent Entity of (e subsig

X PUrpogey o8
" liary ig
li. v l ' | |
] by a (‘_,‘.(mnlry-by-(‘mlnlry Report ip S jurig

< .09
residence,;

O obliged 14

diction of tay

the jurisdiction in which (he Ultimate Pareng Entity of (he
i,

tax  purpose hag a
international agreement to which Nigeria is

subsidiary is resident for current

a party but does

not have a Qualifying Competent Authority Agreement in
effect to which Nigeria is a party by time not later than |2

months after last day of the Reporting Accounting Year of
70
the MNC group; "and

ic failure’" of the jurisdiction of the
iv there has been as systemic failure” of the jurisdiction o
l .

tax residence of the Ultimate Parent Entity which Hs been

ting) Regulations
Income Tax (Country by Country Reporting)

67ngmph i try Reporting) Regulations
n by Country

2 Paragraph 4 (2)(a) of the Income Tax (Country

2018

orting) Regulations
i Tax (Country by Country Rep |
6 Paragraph 4(2)(b)(i) of the Income Gl oy
2018&?& Country by
" Paragraph 4(2)(b)(ii) of the Income Tax ( try
Regulations 2018

iurisdiction
ta tax JUI'IS : (
lation to mean ith Nigeria bu
R der the Regu in effect wi o
¢ term systemic failure (1:s defg::gtu:uthoﬁty Agreemfl:‘:rmman those that arc
Which hag 3 Qualifying Comp s 0

try by
reason ¢ Tax (Coun
8 suspended automatic exc;mlslg: p(afggraph 16 of the Incom
Acordance with the agreement).
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) idiary to file @ Country-by-Country: Repony Wit g,
subaihian ‘

e MNC Group s expected to NOGEY Flke
satisty the filing requirementy op all
\

g“‘ll"\

we
ane of ieh
FIRS i this et
hat such filng i ntended 10 |
whsidiarios rovident in Nigeria for (X purposes,

A subsidiary of @ MNC Group resident in Nigeria for tax purpoge
however exempred from filling a Country=-by-Country Report provigy
te MNC Group makes available a Country-by-Country Report
conforming With the requirements of Paragraphs 7 and 8 of the
Regulations through a Surrogate Parent limity{”‘l‘hc exemption in this
regand is only applicable when the following conditions are satisfied:

\ the jurisdiction of tax residence of the Surrogate Parent
Eanty requires  filing of  Country-by-Country Reports
conforming with the requirements of' Paragraphs 7 and 8 of

the Regulations;

" \ h ) 3 ¥ _ -
R‘*"l "m““kx‘t‘\):é-\b\m\ of the Income Tax (Country by Country Rq\\m&‘
W 2018

t W 403) of 4% h ‘
Mg e 43) afthe Income Tax (Country by Country Reporting) Regulati

NIR A S:un‘x\:tm“s T“.((\mlmy by Country Reporting) Rt‘?""'“‘?
subsidiary of a MNC that h;m"“v i defined under the Regulation to W& o
substitute for Ultimate Parent own appointed by such MNC Group & ¢ e
subsidiary's Junisdi S — ,km“\)‘ © file Country-by-Country Report 1 Qo
3 |~ m Kton of .‘l\ m‘ AUden * on th"“ ‘“'; auth N‘NC Growp ‘; .

6 of the Income Tax (€ ountry by Country Reporting) Regulationt 2N
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e 1 o the Surropane Paren

' o notthied the FIRZS
[intity fns not notified the FIRS of o syateme fathure
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e furtsdiction of taxresidence of the Surrogate pager

[intity has been notified that the subsidiary resident in thaf
_ side Vi

jull#t”(:ﬂ(ill for tax purpose s the Surrogate Parent Entity:

and
o notification has been provided to the FIRS as required

under Paragraph 6 of the Regulation.”

¢, Notification of the FIRS

fivery wubsidiary of a MNC Group that is resident in Nigeria has

obligatiot

\ to submit yearly notification to the FIRS pursuant to the

provision of Paragraph 6 of the Regulation. In this regard, the

whsidiary will notify the FIRS whether it is the Ultimate Parent Entity

or Surrogate Parent Entity of the MNC Group not later than the last day
Reporting Accounting Year of such MNC group.”’ An Ultimate Parent

Company means a Constituent Entity of a MNC group that owns dircctly

o indirectly a sufficient interest in one or more other constituent entitics

of such MNC group such that it is required to p

f. ch ik " p
iancial statements under the accounting rules generall

k

T
Pary .
¥aph 5(2a-¢) of the Income Tax (Country by C

2013
i

reparc a consolidated

y applied in its

ountry Reporting) Regulations

) Regulations 2018

: Pﬂ?a tanh 4
E1aph 6(1) of the Income Tax (Country by Country Reporting "
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tance.t On the other hand . « ‘
liction of tax residence.” ( d. a Sury,
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Entity is defir

. been appoi |
that has been ¢ 3 T "
Ultimate Parent Entity 10 fle Gouetrydy Country Repg r

d My,
nted by such MNC Group a5 , Sole g, Mf\(,

) In th,

ubsidiary’s jurisdiction of tax residence on behg) of syq ,

S A L b . . 5 ! '
subsidiary is neither Ultimate Parent . ..

Group.”Where the subsidiary Enti or ,

Surrogate Parent Entity of the MNC Group, such subsidiary iS mg b

to notify the FIRS as to its identity and tax residence not late

r than the
last day Reporting Accounting Year of such MNC group. %

e. Penalties for Non-Compliance

In line with international best practices as recommended by the OECD,

N-Compliapee
with filing obligations and compliance requirements stipulated

the Regulation imposed administrative penalties for no

under the
Regulation.*' This represent an attempt on the part of the FIRS

compliance with the varioug filing and compliance requirements of the
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r . eute to file 3 Country-by-Country wm.. 14
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B ) iy Acoomating Ve €
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el Lg 1 Aer et AT AT § alev S dd s v
o ,u.,dmmw‘ﬂma.....u..- rative penaity of Ni10.060) tuy; 1y
,ﬂ"’ og) D the first instance and N1OOOK ) (Oee vy
5) for €

o«ﬁ "f m . -
. A 210.000,000.00 (Ten Million Naira).“In the same vem

F‘m give Proper potification as required under Parzgraph 6 of e

. will atiract an administrative penalty of X3.000.000 00 (Frz
" Naira) in the first instance and ¥10.000.00 (Ten Thousand
;in) gor everyday in which the default continues.”

incorrect or false Report will attract an admesigers

mmhﬁmalsomntain an anti-avoidance provision 1o the efi
udn'eaMNCentelSimoanymangmlmﬂﬂgWOfm
,mganﬁnoroneofﬂneminpmposesofanaingmmme
,;mgcmmtistoavoidmeﬁﬁngobﬁgaﬁmlsamlmquimmemsm
under Paragraphs 3 and 4 of the Regulation, such an amangement will be
deanedasifithasneverbeenenteredinto.“

i SIGNIFICANCE AND IMPLICATION OF THE
REGULATION

—————

4 .
Bvi:;ﬁ 9 of the Regulation, a Country-by-Country Report “ﬁfﬂ'ﬁ
by MmeSmm(FmS)nammmm -
WWY@IM&:MW iy . 2018
“PW“BOfthelmmneTu(CGmbeyCWRW“g):mmlg
Ml °f'hehoomeTu(CmmuybyCmmHyRW‘means
4 15 of the Income Tax (Country by Country Reportiag! .
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The introduction of the Income Tax (Counll‘y-by-('mmlry R“p””in
e #

. : > - Nt i . ,
lations is highly significant in the regulation of transfer Priciy
Regu

i £y
It represents a willingness on the part of Nigeri
Svhian

Nigeria. '
government 10 implement some of the Action Plan Fecommen by
both the ORCD and the G20 to strengthen the application of the Arm',
Length Principle to prevent abuse of transfer pricing. The FIRg therefor,
deserve commendations for taking steps to implement one of the Actiop,
Plan recommended of the OECD even though the country is a

member of the OECD.

As a member of the Inclusive Framework, a group of Jurisdictions,
committed to the implementation of the minimum standard of the BEPS
related measures, Nigeria, through the FIRS had continued to show
commitment to implement recommendations of the OECD such as the
signing of Multilateral Competent Authority Agreement on Country-by-
Country Reporting (CbC MCAA) which has now led to the introduction
of the Income Tax (Country-by-Country Reporting) Regulations 2018.
The Regulation provides a more structured legal framework and
guidelines with regard to filing of a Country-by-Country Report and the

information to be included in such Report thereby ensuring transparency
with limited arbitrariness and discretion.

This is a significant departure from what was previously obtainable in
the past when there was no guide to taxpayers as to the particular

ransfer pricing documents to be provided to verify compliance with th°

160
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e length principle. In addition, the introduction p
: (

; f the p.
pascd O the recommendations of the OECD/G2g gy ¢ Re

Jpg Acti

3 § . Cli¢ 3,
il ensure consistency between the |ay m Py
Vv

in Nigeria

; : ; and

jurisdiCUOHS which will enable the country to exchange 4 C
Ountry-fy_

Country Report with other countries that have algo introduce
¢ Similar

Reaulation in their jurisdictions.,

Al cordingly, the introduction of the Regulations now allows the FIRS to
obtain and share relevant information on the global business Operations,
financial results and tax position of MNC Groups.?” This implies that
the FIRS now have the legal basis to obtain information about the MNC
operations which will give it greater capability to assess transfer pricing

risks and other Base Erosion and Profit Shifting (BEPS) related risks,

It is therefore important for MNC Groups to evaluate their Transfer
Pricing and BEPS risks and proactively take necessary actions to address
them.*“The implication of this is that the FIRS will have access to more
information on the global operations of the MNC Groups which may
lead to aggressive transfer pricing audits and investigations.” The FIRS
may therefore query transactions with related parties and in extreme

¢ases make adjustment to the income of the local entity if it observed
e

¥ See Reporting)
Rcéu} andm explanatory note to the Income Tax (Country by Country BeP
Sulations 2018 .
< o ' rting
WEM' Transfer Pricing Newsletter, ‘FIRS issues Counerjby'Cou";%(%[;zstbﬁ
ngmaﬁ'om’ <https://h omc,kn’mg com/ng/en/home/ins! htsﬂgl 20}18
MTiCing.(' - — : 5 September :
F’Onyta%;g 4}"\&” = suntry-Reporting.html-accessed (:;llry b; Country Reporting

S. and Yahaya S., ‘Implication 0‘: C"} W>
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income Tax (Transfex Pricing)Regulation which bad 00 speciiic penain)
hmmamwmmm
W ’ﬁ“md'mpammm&mm
compliance filing and compliance requirements of the Regulation 1 »
therefore important for MNCs operating in the country 1o take siaiegic
measures to ensure full compliance with filing znd comphance
in mind that the penalty for noncompliance is very significant.

5. CONCLUSION

The article examined the filing obligation and compliance requirementé
of MNCs under the Income Tax (Country-by-Country Reporsot
Kegulations 2018, The finding of the article revealed that the Regals®
muwmia‘oummwmmmw

¥
Ihid
" Ihid
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\4‘/ Grongs. Theretore, MNC Groups with Readquarters iy Nigeria and
W N\

gidiaries CATYINg on Business in \; N2 have -

4n

o oblizaty
with these filing obligat e

. ons and
;‘W}w Jamaary 201% Non T — Fequirements g5
goms | of ~compliance with such filing obligations

o compliance requirements will atrace admInsTAVe penaltics.

' itude of the penalties that can arise because of
W it is important for MNCs to Smsure accurate compliance
wmm It 18 the recommendation of this article that MNCs
w“amofmgaxytakemrysteps to proactively
camine the potential gaps that may arise from full implementation of
e Resulations, as well 2s perform an in-house review to help mitigate
gorential tax risk exposures.
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