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Introduction : ) ¢
A Double Tax Treaty (DTT) is a bilateral agreement entered into between two countries for the purpose o

preventing harmful double taxation and for removing obstacles to cr_oss-border trafie in goods and service
and movements of capital, technology and persons.! This is with a view of protecting taxpayers resident i
both or either of the country that is a party to DTT from having their income and capital taxed twice (doubk
taxation). Thus, DTTs provides an essential benefit to taxpayers as it prevents double taxation problen
that could occur when two sovereign countries seek to tax the same income and capital of taxpayers unde
their domestic tax laws in their respective jurisdiction.? The main purpose of DTT is therefore to eliminat
and prevent double taxation by ensuring that taxpayers do not pay tax on the same income and capital i
two countries.” Examples of relief from double taxation provided by DTT include exemption from tax i
one or both of the countries* and reduced withholding taxes.on dividends, interest and royalties.’
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Jimination of double taxation provide o § .
Thf Zouble taxation could create lop c:r\c’)lits b-ylP.l 1b an important benefit meant o eliminate any barrier
that ill go a long way to facilitate e f’i'ff" trade, investment and movement of persons and goods.
Tciltllid have been impeded, if there wns\ n(;(:,:fl_‘"r‘“;‘(lic m{d increase Foreign Direct Investments (1FDI1) which
c i o ; 2lief of double taxation.® D'T'T is therefore an i ; s
00l t0 promote international trade and economic activities.” tion.® DT'T is therefore an important poll‘.y

the benefit of relief o catt excesd
Usf';eli]{’ of both or one of the ngstl:-blfl taxation PlOVldcd under DTT is enjoyed only by taxpayers who are
£e5] © mational relation which re y that is a party to DTT.* This is in line with the principle of reciprocity
in interné LS quires that favours, benefits or penaltics granted by one country to the
citizens or legal entities of another country should be returned in kind.’ : .
-orocal agreement which provid y should be returned in kind.? Accordingly, a DT'T serves as a
reclptr that is a party to 'DT’lla“ o’lYll 25 do}lble taxation relief to taxpayers residents in both or one of the
(¢ (e : ~ ) & p - .
coun ?,ntr o b e D'ﬁ‘ e 1mphcfnl.|on of this is that, taxpayers who are not resident in either of
thie cOUDEY B pe are not eligible to enjoy the benefit of relief from double taxation provided
by the DTT.

However, In recent years, through the ingenuity and assistance of accountants, lawyers, tax consultants and
advisors, taxpayers aré now able to set up structures and arrange their affairs in a way that enable thém
enjoy the benefit of }'ellef of double taxation even though they are ineligible to such bene fit due to the fect
that they are not resident in either of the country that is a party to DTT." This constitute an improper usc
of DTT for the benefit of ineligible taxpayers who are not genuinely entitled to enjoy the benefit of relief

of double taxation thereby resulting in the breach of the principle of reciprocity.?

The improper use of DTT for the benefit of ineligible taxpayers is now generally referred to as “trealy
abuse’ or ‘treaty shopping’ which is considered as a form of tax avoidance or evasion that can negatively
impact on government’s revenue generation." In recent years, there has been a dramatic increase in treaty
abuse/shopping which made the Organisation for Economic Co-operation and Development (OECD) to

expressed its concern in labelling the present bilateral structure of the international tax treaties as one that

has lost its integrity."

It is in this regard that OECD introduced certain anti-avoidance/abuse measures to tackle tax trecty
abuse/shopping in order to prevent the tax avoidance or evasion that can arise therefrom. This article
therefore examined the concept of tax treaty abuse/shopping and the various anti-avoidance measutres
introduced by the OECD to counter treaty abuse/shopping. The article also consider the current position of

the Nigerian government on treaty abuse/shopping.

treaties’ United Nations Primer on Double Tax Treaties

<http:/, V.UN.Or'g (/ffd////capacity—deveIopmenl‘-tax/m‘imer-dll.htmI> accessed on 8 August 2020 ‘
Pétk%v/;v;zw gg;)ilod/isq and Zagler M., ‘On the Relevance of Double Tax Treaties’ (2018) WU International

Taxation Research Paper Series No. 2018-05 <|_11m:/[dx,doi,oru/l().2I30/ssrn,'§l265‘_)3> accessed on 8 August
2020.
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iyt 18 # party 1o DT, Aceordingly, 1h% l(u'nly abuse/shopping typically mwm/fm' the M by 1., i
o Indiretly necess the benefits of a LYI'T btween two countries without being a resident of 4,
conntry,"” 11 18 now n common practice for taxpayers engaging in cross border activities 1o adegp ., -
and operational struetures 1o nbuse ax treatios In order to avold or evade taxes, This may involve iy,
or orgnlsing # *condult company’ In one of the contracting States for the purpose of shifting .,

reraniting profits 1o take advantage of 1118/

sanefit of relief from double taxation provided by 1711,

The most common example of tax treaty abuse/shopping involves a situation vhere a person ot .,
arangement or structire 1o indirsetly sccess the bensfits of a Y11, A practical illustration on 17 170,

nbuse/shopping §s provided below;

Take an example of 3 countries, Nigeria, Zambia and South Africa, Nigeria has a 11T with South /4
bl not with Zambia, Zambia also has a Y11 with South Africa, All the countries charge withhiolding vy
on dividends paid to non=resident persons, However, the DI1's in place provide for exemption of diyide: s
from withholding tax if they are pald (o a person resident in a comracting state, None of the countrics e
dividends recelved from companies resident in other states, A person (Investor) is resident in Niperia z
ovms a company (known as ‘Dallo’) which carries on business in Zambia, Whenever ‘Dallo’ distritue
dividends, they are subjected 1o withholding tax because there is no IYT°T between Nigeria and Zambia, T4
avoid paying the withholding tax in this regard, the Investor registers a company (known as Shoppy) i
South Africa and transfers his shares 1o i, ‘Shoppy’ does not do any business in South Africs; it is
established for the sole purpose of exploiting the IXI'T benefits between Zambia and South Africa, ‘sl
pays dividends 1o ‘Shoppy’ and the dividends are exempted from withholding tax because of the 117
between Zathbin and South Africa, Accordingly, the dividends are not subject to any tax in South Afric
‘Shoppy” then pays the dividends to the Investor who Is resident in Nigeria and the dividends are not tared

because of the Y11 between Nigeria and South Africa,

4y

Prom the above, it is clear that *Shoppy’ In South Africa is a conduit company set up by the investor residert
in Nigeria mainly for the purpose of obtaining the treaty benefits provided by the IXTT between South
Af"m wnd Zambin, Accordingly, due 1o the existence of a IYI'I" between Zambia and South A!'riuf,’ffr'v’
dividends puid by *Dallo’ (o Shoppy' will be exempted from withholding tax in South Africa, In addition,

:‘;MM.,‘ T ——

M “”';;"’; $Model Tur Convention on Income and on Capftal 2017, ant, 1, para, |

" m,:/",”!‘Mndcl Tix Convention on Incoms and on Capltal 2017, ant, 4, para. |, ive Pramework on BEPY:
Mﬁm; ‘,Wmnﬂun of ‘Treaty Abuse « Peer Review Report on Treaty Shopping: Inclusive | ’,”"’,‘”;’:' ',,'” | éqzzz
ane 1 ORED/CH20 Base Proston and Profit Shifting Project’ (2019) <https://dolory/10.1787/974920431%7
" Yhig o8 May 2021,

[
#
iy . -
M4 Ghosty 1, “Y ax Avoldance and Limitation of Bensfit’ (2015)2(2) Jndian Journal of Tax Law 4.
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- aid by ‘Shoppy" t ’ o w4
the d,wd'end . £ yDTT ES} . 0 the Inv esto.r in Nigeria will also be exempted from withholding tax due
(o the existence of a tween South Africa and Nigeria.®

The implication of this is that, fh?fe Wwill be no taxation of the dividends in Nigeria, Zambia and South
Africa due t0 the fac.t that the dividends have been rerouted to take advantage of the benefits of relief of
double taxation Provnfied by the DTT between the countries. This means that the dividends have somehow
escape taxation in Nigeria, Zambia and South Africa. The non-taxation of the dividends in this regard
constitute an abuse of tax treaty which is a form of tax avoidance or evasion as the case maybe.

Tax treaty abuse/shopping has an impact on the reciprocal ‘balance of sacrifices” accepted by eazh
contracting state In negotiating a tax treaty. This is because if a treaty can be accessed by residents of
another state, thf‘c faimess of the treaty bargain may be undermined and the incentive for countries to enter
into tax treaties in the first place may be reduced 2! Therefore, the use of a ‘conduit’ company to access the

benefits of a DTT ip the,_scenario above is perceived as an improper use of tax treaties by both the OECD™
and the United Nations.”

According to the OECD,* tax treaty abuse/shopping is undesirable for the following reasons:

i Treaty benefits negotiated between the parties to an agreement are economically- extended to
residents of a third jurisdiction in a way the parties did not intend. The principle of reciprocity is
therefore breached and the balance of concessions that the parties make is altered:

ii. Income may escape taxation altogether or be subject to inadequate taxation in a way the parties cid
not intend; and :
iii. The jurisdiction of residence of the ultimate income beneficiary has less incentive to enter intc a

tax agreement with the jurisdiction of source, because residents of the jurisdiction of residence can
indirectly receive treaty benefits from the jurisdiction of source without the need for the jurisdiction
of residence to provide reciprocal benefits.

Tax treaty abuse/shopping also has an undesirable negative effect of undermining tax sovereignty as it
enables taxpayers to claim treaty benefits in situations where these benefits were not intended to be granted
thereby depriving countries of potential tax revenues.? The International Monetary Fund (IMF) estimated
that at more than €770 million in revenue was lost by developing countries to tax treaty abuse/shopping in
20112 In addition, ActionAid estimated that Nigeria lost about $27 million in 2015 to treaty
27 This antecedent revenue losses resulting from tax treaty abuse/shopping therefore

abuse/shopping.
akened the integrity of the international tax system and have

constitute serious concerns which have we

? Ibid 3
2 Rosenbloom H. D., ‘Tax Treaty Abuse: Policies and Issues,’ (1983) 15 (3) Law and Policy in Internatioral

Business 774-775. : s :
2 OECD Committee on Fiscal Affairs, ‘International Tax Avoidance and Evasion: Four Related Studies, Issues in

International Taxation Series’, (OECD Publishing 1987) (\’01. l,) p- 90. )

% United Nations, ‘Treaty  Abuse and Treaty ~ Shopping’  <https://www.un.org/esa/ftd wp-
content/uploads/2014/10/2STM Taxation-Treaty-Abuse_ECI 820062.pdf> ac‘:cessed on.S May 2021..

* OECD) ‘Prevention of Treaty Abuse - Peer Review Report on Treaty Shoppm‘g: Ipclus_u'e mee:\'\ork on BEPS:
Action 6, OECD/G20 Base Erosion and Profit Shifting Project’ (2019) <https:// doi.ore/10.1787:9789264312388-

en> accessed on 8 May 2021.

OECD, ‘Preventing the Granting of Treaty

OECD/G20 Base Erosion and Profit Sh

. accessed on 7 May 2021 .

n International Monetary Fund, Spillovers in
ActionAid, ‘The Impact of Tax Treaties on R_eVC
countries Executive’ (2018) <https:// actionaid.n
accessed on 10 May 2021

Benefits in Inappropriate Circumstances, Action 6 - 20135 Final Report,
ifting Project’ (2015) <http://dx.doi.org/10.1787/9789264241695-en>

International Corporate Taxation (IMF Publishing, 2014) p. 22, .
nue Collection: A case study of developing and least developed
|/wp-content/uploads/2018/11/The-Impact-of-Tax-Treaties pdf>
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¢ to Counter Tax Treaty Abuse/Shopping o F |
?)rhz::qhs:vr: T)e(e’n 3;?ous attempts in the past to counter tax tr‘eﬁf}’ ?_bl_’sf/ (s)l\]v(;pe P; l’ntgo a;)tl;ciz:mple,'”-] Iy
OECD in its Model Tax Treaty, introduced the concept of beneficia on dWlden[

S pad ’ 1 1 1 ;
interest, and royalties to clarify the meaning of the V\fordS Pa.ld to “('jl}wh ef gigilr:lte:));‘:i?ga?“h Simpla
treaty abuse/shopping situations where income is paid to an intermediary re ) 32)' country
is not treated as the owner of that income for tax purposes (such as an ager.lt or ngmmee). Als.o In g
OECD updated the Commentary on Article 1 of the Model Tax Convention to include a sectiop g i
improper use of tax agreements.*

Furthermore, in 1986, the Committee on Fiscal Affaits (CFA) of the OECD published two reports: Doy
Taxation and the Use of Base Companies and Double Taxation and the Use of Conduit Companizs
address the issue of tax treaty abuse/shopping* In 2002, the Committee also published the rep
‘Restricting the Entitlement to Treaty Benefits’, which was meant to counter tax treaty abuse/shoppi
while the Commentary on Article 1 of the Model Tax Convention was expanded on several occasior

notably in 2003, with the inclusion of sample provisions that countries could use to counter tax ir
abuse/shopping.®®

In 2015, OECD released the Final Report on Base Erosion and Profit Shifting (BEPS) to address vari

tax avoidance schemes/strategies usually employed by taxpayers to artificially shift profits from high:

Jurisdiction to low or no-tax locations. This report identified tax treaty 5 i j
avoidance or evasion.* The Final Report of the Base Erosion and Py i abng o8 major foufs

abuse/shopping are considered below. ofit Shifting (BEP S) in relation to trez

28 Omri M., ‘Unilateral Responses to Tax Treaty Abuse: A Functi
International Law, 1158. ‘ ttonal Approaci (2016) 41 (3) Brookiyn Journalt

», Van Weeghel S., The Improper Use of Tax Treaties (Kluwer Law Inge

30" Brian J. A, ‘An Introduction to tax treaties’ United Nationg
<hup://www.un.ora/esa/ff‘d////capacitv-development-tax/primer-dtt,htm|> Primer on Double Tax Treat?

3' DuffD. G., ‘Tax Treaty Abuse and the Principal Purpose Test - Part > (2031C£:ess 10 May 205 1

32 OECD, ‘Prevention of Treaty Abuse - Peer Review Report on Trea Sho ,)Canadian Tax Journal, 624-625-
Action 6, OECD/G20 Base Erosion and Profit Shifting Project’ (2019) <hgp"_‘gi Inclusive Fram = i on BEPS
en> accessed on 8 May 2021. %‘@

3 Paragraphs 7-10 of the Commentary on Article 1 of the 1977 Model Tax Gonisiacis 3123

3 OECD, ‘BEPS Action 6 on Preventing the Granting of Treaty Benefitg = ;nnon,
Review Documents’ (2017) <http://www.oecd.org/tax/beps/be S-action-g. rlapp“’Priate Cj . pert

benefits-in-inappropriate-circumstance-peer-review- documents.pdf> acce, T€Ventine. Ircumstances: '«

Mational, 1998) p.121

ssed ~the- . - onlls
5 Ibid - : on 4 May 2020 ranting-of-tre
36" OECD, ‘OECD presents outputs of OECD/G20 BEPS Project for discussioq at G
(2015) <https://www.oecd.oru/taxloecd-Dresents—outputs-of-oecd-c\rz(),be 0 F_inance M

inisters meeting
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ase Erosion and Profit Shifting (BEPS)

B :
3.1 Erosion and Profit Shifting (BEPS) is a te

pas¢

/strategies usually employed by taxpayers tg‘;r%ernqre;llly use to refer to various tax avoidance
ticially shift profits from high tax jurisdiction t
jurisdiction to

_tax jurisdictions.’” BEP
low o ;13(:85 toJ where they are taxesd Sz;h]emes enable taxpayers to move profits from where they are taxed at
higher Ower rates which has the implication of reducing revenue accruable

3% Addressi i
pe government. ressing the issue
to the & of BEPS was therefore a key priority for various governments

around the globe.

ECD countries and N
tlll:ezgllitczig“iﬁcam and ambittl;zu(s}zc?b;:clili]\t:eSf\vorkiqg together embarked on what is now regarded as
- . e re-writing international - 39 Thi
evi : ional tax rules in a century.” This

amb:;f]l;r \tzasel:(s)urre tiZtﬂ;)‘iO?‘l{tISSt::f tl:;eijnatl]?nal tax rules and align them to developments in ge world
ecol Xed w, : u, 1o p P

created.4 €re economic activities are carried out and where value is

On 12 February 20_113> OECD issued a lengthy report to address BEPS known as the BEPS Report.*! This
was fOI'low;d up with tlhe publication of a 15-Action Plan on BEPS on 19 July 2013.%2 The 15-Action Plan
gther\wse novsén daS the ’BEPS Péckage equips the governments with the domestic and international
mstn.lments needed to tacl\lef BE.PS and Wwas eventually endorsed by the G20 Finance Ministers during their
meeting of: 8 Octol_)er 201.5 in Lima while the G20 Leaders followed suit by endorsing the BEPS package
during their summit held in Antalya, Turkey between 15 and 16 November 2015.43

The 15-Action Plan as contained in the BEPS Final Report published in October 2015 are:

i Address the tax challenges of the digital economy;

ii. Neutralise the effects of hybrid mismatch arrangements;

iii. Strengthen Controlled Foreign Company rules;

Limit base erosion via interest deductions and other financial payments;

iv.

V. Counter harmful tax practices more effectively, taking into account transparency and-substance;
Vi Prevent treaty abuse; ; :
vii.  Prevent the artificial avoidance of PE status;

viii.  Assure that transfer pricing outcomes are in line with value creation- Intangibles;

iX. Risk & capital;

X. Other high-risk transactions;

Xi. Establish methodologies to collect and analyse data on BEPS and the actions to address it;
Xii. Require taxpayers to disclose their aggressive tax planning arrangements;

Xiii. Re-examine transfer pricing documentation;

xiv. . Make dispute resolution mechanisms more effective,
. . 4
xv.  Develop a multilateral instrument.*

]

" and Profit Shifting’ (2015) < hﬁw_woecd.onz/tax/bepsb accessed on 13 August 2020.

OECD, ‘Base Erosio
t Shifting Project 2015 Final Reports: Information Brief

% 1bid

39
OECD, ‘OECD/G20 Base Erosion and Profi .

" <http://www.oecd.ore/ctp/beps-re orts-201S-information-bnef. df> accessed on 13 May 2021.
Ibid

" OECD ‘Addressing Base Erosion and Profit Shifting’ (2013) <http://www.oecd.org/ctp/beps.htm> accessed on
13 May 2021 ifti

8 ; ion and Profit Shifting’ %)
OECD, ‘Action Plan on Base ErOSlz on 13 May 2021. ; W)

2027] 9-en> accesse

'
o
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3.2 BEPS Action Plan 6 on
The main aim of Action Plan
measures to counter tax treaty abu
circumstances.*® According to the Bl
is to: ‘Develop model treaty provisions and & i
prevent the granting of treaty benefits in mapplopr.
tax treaties are not intended to be used to genera

considerations that, in general, countries‘ should ‘Consll i hybrlds.’-'"
another country. The work will be go-ordmuted with the

i

\ (4 168 8§10 ‘ g

To achieve the above objective, the BEPS Final Repott reCOlm'wml,C((ll i::l::[l:sl[:[:;:li; nhlq m:‘l/l;l’ I:)c':nlliunl iy
adopt a minimum standard to provide a minimum fevel of protection 18 mponents in thele D17 ll. i,
minimum standard, in this regard, requires countties to include.lwo C“(} {l ( ereating opportunitie ’1 .
xpress statement of common intention to eliminate double taxation w I? o aPaansatfl unli-;v of
taxation or reduced taxation through tax evasion or avoidance and the ine USl‘0 e ’lx:'i’lmu_g
provision and general anti-avoidance provision in DTTs to counter tax lreaty , (L ' .l il I ll'. ("
further recommended that the OECD Model Tax Treaty be amended and upda . (, y “; ' Hrenet
recommended minimum standard.*® The minimum standard recommended by the BEPS Package Action
is:considered below:

h
It

i. Express Statement on Prevention of Tax Avoidance or Evasion

A major recommendation proposed by the BEPS Final Report on Action 6 (Preventing the Granting of
Treaty Benefits in inappropriate Circumstances) is that, when negotiating a DT, countries shm'll(l npree
include in DTT, an express statement that their common intention is to ‘eliminate double taxation wiily
creating opportunities for non-taxation or reduced taxation through tax evasion or avoidance including
through treaty shopping arrangements aimed at obtaining reliefs provided in this tax treaty for the indire
benefit of residents of a third country that is not party to the tax treaty’.*® This recommendation is in iy
with the now established and recognised position that the purpose of a DTT is not only to eliminate doubl

taxation but also to prevent tax avoidance or evasion that could occur through tax treaty abuse/shopping.
arrangements.’! |

This express statement has been incorporated into the preamble of the 2017 update to the OECD Mo
Tax Treaty in the following manner:

4 OECD, ‘BEPS Action 6 on Preventing the Granting of Treaty Benefits in Inappropriate Citcumstances: Pecr Review
Documents’ (2017) <http://www.oecd.org/tax/beps/beps-action-6- m‘evenlinsz-thc-grnnlinﬂ-oi‘-trcm' Jbenelits-in:
inappropriate-circumstance-peer-review- documents.pdf> accessed on 4 May 2021, aty- .

“ (OECD) ‘Prevention of Treaty Abuse - Peer Review Report on Treaty Shopping: Iy 0 . s

. Action 6, OECD/G20 Base Erosion and Profit Shifting Project’ (2019) <ﬁw;dgg2k&g :;2;;
en> accessed on 8 May 2021. : . (697204 ]14.

47 OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project: Executiy
<http://www.oecd.org/tax/beps.htm|> accessed on 13 May‘2021.

% OECD) ‘Prevention of Treaty Abuse - Peer Review Report on Treaty Shopping: | tva B —
Action)6, OECD/G20 Base Erosion and Profit Shifting Project’ (2019) <M;MM‘?ISW?”( on mlij’;
en> accessed on 8 May 2021 1 787/9789264312:

49 1bid

0 Ibid , .

5! Tolley Study Manual, Principles of International Taxation (Lexis House 2019) 52,

¢ Summaries 2015 Final Reports'
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”

. ne 13 et ' ks ’ :
(tase A “)'t':"aﬁﬁ: flwnn}w“l::u'!’c:::'g l‘f, ¢onclude o Convention for the elimination of double taxation with
jenpuct 10 1K capital without creating opportunities for non-taxation or reduced taxation

||”uuuh Inxl ;z.v;t?ll'n'lllﬂgr‘ f‘tV(;ltlttf;uc ('lnuluding' through treaty-shopping arrangements aimed at obtaining
pelleli providet s Eonvention for the indirect benefit of residents of third States).”,* ;

i addition, the (itle of the OVCD Model Tax Treaty he

1
, . el 18 been revised to reflect the dual purposes of DTT.
e title of the OLCD Model Tax Treaty which preyi iy

ously bears ¢ nti : State
1) with respect fo taxes on income and on capital’* nowybcz:f:s‘gg;]\:lec:ttig):[:):lt:vvcfg: ((SS::ttg 2; ::((li §State
1) for the elimination of double taxation with respect to taxes on income and on capital and the prevention
of wx evaston and avoldance’ under the 2017 update to the OFCI Model Tax Treaty.*® This is equally in
(ine with the recommendation of BEPS Final report that the OECD Model Tax Convc’ntion has a purpose
(o prevent tnx avoldance or evasion that can arise from tax treaty abuse/shopping.*

i, Tax Treaty Anti-Avoldance Provisions

The BEPS Final Report on Action 6 recommended for the inelusion of a specific anti-avoidance provision
and a general anti-avoidance provision in DTTs to provide safeguards against tax treaty abuse/shopping.”’
The BEPS Pinal Report gives countries the freedom to include either one of the specific anti-avoidance
provision or the general anti-avoidance provision in their DTTs or a combination of the two (2) anti-
avoldance provisions in their IYI'Ts,” The intention here is to offer countries some flexibility with regard
(o what they can decide to negotiate in their DTTs.*

The recommended specific anti-avoidance provision is the ‘Limitation of Benefit (LoB) Rule’ while the
recommended general anti-avoidance provision is “principal purpose test (PPT) rule’.” The ‘principal
purposg test (PPT) rule’ is meant to address other forms of tax treaty abuse/shopping situations not be
covered by the LoB rule,’’ 1t is to be noted, as stated earlier, that countries are allowed to either include any
of the recommended anti-avoidance provision in their DTTs or they can adopt a combination of the two
anti-avoidance provisions in their DTTs to counter tax treaty abuse/shopping.®? The two anti-avoidance
provisions are considered below: '

a, Limitation of Benefit (LoB) Rule

The Limitation of Benefit (LoB) rule is a specific anti-avoidance provision recommended by the BEPS
Final Report to be included in DTTs to counter tax treaty abuse/shopping situations based on the legal
nature, ownership and general activities undertaken by a resident of a country to the tax treaty.®® Pursuant

-
~

The Preamble, OECD Model Tax Convention on Income and on Capital 2017 '

OFCD, ‘Commentary on the Model Tax Convention on Income and on Capital: Condensed Version” OECD
Publishing (2017) <hutp.//dx.doi.org/10.1787/mic cond-2017-en> accessed 12 August 2020.

OFCD, Articles of the Model Convention with respect taxes on Income and on Capital 2010

" OECD, Articles of the Model Convention with respect taxes on Income and.on Capital 2'017

" OECD, ‘OECD/G20 Base Erosion and Profit Shifting Project: Executive Summaries 2015 Final Reports’

“tipi//www,oecd org/tax/beps huml> accessed on 13 August 2020.

Ibid

Ibid ) ) '

" Tolley Study Manual, Principles of International Taxation (Lexis House 201?) p. 159. '

" OECD) *Prevention of Treaty Abuse - Peer Review Report on Treaty Shopping: Ipcluswe Framework on BEPS:
Action 6, OECD/G20 Base Erosion and Profit Shifting Project” (2019) <hutps://doi.org/10.1787/9789264312388-

. = uccessed on § May 2021

" Ibid

“ Ibid e O i

“ORCD, ‘Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 2015 Final Report’

“Witp:/1dx doi org/ 10,1 787/9789264241 695-en> accessed on 25 May 2021
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the LoB rule can now be found in . ~

: n, .~ M

the recommendations of the BEPS Final l};p(())ECD \odel Tax Treaty. :‘
IO" aphs of the updated Article 29 of the 20 .

paragrap 17 OECD Model Tax Treaty. consis: o5 .

Tae LoB Rule, sets out in Article 29 (1) (7) of the 20a person is “qualified” and thus eligiz; -, 4

s

objective tests that can be used to determine whe -tics such as legal nature, ownership a5 .~
benefits. The objective tests are based on characteristic e be;eﬁt of the trusty o e Y
undertaken. This is to ensure a link between the person claiming i

country.®

7, @ person who is z r=.:

By virtue of the provision of Article 29 (1) of the 2017 OECD Modﬂ‘:‘l3 T;fl;fggf thgetax Sl

Cors 30k od bt EII‘htax i :hh:tu ﬁ?: tLtc?;;rll]ltllc:l:::ticle 29(1) of the 2017 OECD Mo 1]

erson is a ‘qualified person.” This means - ORI,

E)l'reaty reslri?:ts the geﬁeeral scope of Article 1 of the OECD Mode’l Tax Treaty to tile e-\.tvn_;-lhc;‘.:’:ﬁ.;gy
will only be entitled to treaty benefits if it is a ‘qualified person’. This Fep{esent.sza_ Signiiicant Cepary
from the provision of Article 1 of the OECD Model Tax Treaty because ‘residency” is no longer the ms;,
determinant factor to make a taxpayer eligible to treaty benefits.

The provision of Article 29 (2) of the 2017 OECD Model Tax Treaty determines who constinuss 5
‘qualified person’ by reference to the nature or attributes of various categories of persons such zs 2
individual who is a resident, government-owned agencies of the other contracting State, charities und=|
certain circumstances, a publicly-traded company and so on. Any person to which this paragraph applies is
a “qualified person’ who is entitled to all the benefits of the tax treaty.

benefits can be reinstated if the taxpayer resident in a third country would ha : . : -
if the income had been paid to it directly.*’ ; ve enjoyed equivalent benefis

The application of the LoB rule has raised serious concems for developing : )
countries. It is argued that the complexity of the LoB provision may mkegitsoumn-es such as African
African tax administrations with weak and limited administrative capaci 2pp llc§tlon difficult for
successful application of the LoB rule requires access to information oy, -~ 08 in mind that the
qualifying under the provision.®® Additionally, LoB provisions often inge ?fy the Pre-requisites of
sophisticated financing structures that are not very relevant for African countri:s 69t0 €over a number of
ii. Principal Purpose Test (PPT) Rule

The principal purpose test (PPT) is a purpose-based general anti-avoidance

3 . 3 provision
an overarching general groundwork for denying treaty benefits in cases wh

N a taxp, ocant to operate as
©F Might otherwise

% Article 29(1-7) of OECD Model Tax Convention on Income and on Capital 2017

% Tolley Study Manual, Principles of International Taxation (London: Lexis House, 20 9) 16]
% Article 29(3) of OECD Model Tax Convention on Income and on Capital 2017.

® OECD) ‘Prevention of Treaty Abuse - Peer Review Report on Treaty Shopping: Inclusive

s : ra
Action 6, OECD/G20 Base Erosion and Profit Shifting Project’ (2019) <https://doi.ore/ 101 78;7;;vork °n BEPS:
en> accessed on § May 2021. 89264312388-
% International Monetary Fund, Spillovers in International Corporate Taxation (IMF Publishing Wash;
2014) p. 27. n

% Trepelkov A. , Tonino H. and Halka D., ‘United Nations Handbook on Selected Issues in Prote.:t.'ng th
of Developing Countries’ <https://doi.org/10.18356/c8c4a273-en> accessed on 8 May 2021. € Tax B
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carto satisfy the requirements to enjoy treaty benefit

S.70 . ‘
apPe. "¢ reasonable to conclude, on the basis of a| - Under this rule, treaty benefits would be denied

when ! f o ui evant facts and ci t that obtaining treaty
as the principal circumstances, that o 2

efits was one © principal purposes of an : .

?nec;rectly in that benefit.”’ y arrangement or transaction that resulted directly or

pursuant t0 the recommen.ck.mons of the BEPS Final Report, the 2017 update to the OECD Model Tax
Treaty incorporated a provision on PPT in Article 2 (9) of the Model Tax Treat in the following manner:

I\Iotwilh?t"‘"dmg the other provisions of this Convention, a benefit under this Convention shall not %
granted in T espect of an item of Income or capital if it is reasonable to conclude, having regard to all relevant
facts and circumstances, that obtaining that benefit was one of the principal ;,)urposes of any arrangement
or transaction that resulted directly or indirectly in that benefit, unless it is established that granting that

benefit in these .c'rcumSta“CeS would be in accordance with the object and purpose of the relevant provisions
of this Convention.

The main aim of the principal purpose test, as can be seen in Article 29(9) above, is to deny the benefits of
aDTT where. itis reasonable to conclude, having considered all the relevant facts and circumstances, that
one of the pr n}c:pal purposes of an arrangement or transaction was for a benefit under a tax treaty to be
obtained.” This means that the benefits of a tax treaty should not be available where one of the principal
purposes of certain transactions or arrangements is to secure a benefit under a tax treaty and obtaining that
benefit would be contrary to the object and purpose of the relevant provisions of the tax treaty.”

Therefore, the PPT rule in Article 29(9) of the OECD Model Tax Treaty 2017 allows countries to address
cases of improper use of tax treaty to obtain benefits not otherwise due even if their domestic law does rfot
allow them to do so.” This is intended to deny treaty benefits where transactions or arrangements are
entered mainly for the purpose of obtaining the benefits of the DTT in inappropriate circumstances.””

However, it is important to point out that a ‘purpose’ will not be a “principal purpose” if it is reasonable to
conclude, having regard to all relevant facts and circumstances, that obtaining the benefit was not a principal
consideration and would not have justified entering into any arrangement or transaction that has, alone or
together with other transactions, resulted in the benefit. This portends that where an arrangement is
inextricably linked to a core commercial activity, and its form has not been driven by considerations of
obtaining a benefit, it is unlikely that its principal purpose will be considered to be to obtain that benefit.’®
An important exception to the PPT rule is that, a treaty benefit will be granted where it is established that
granting that benefit in such circumstances would be in accordance with the object and purpose of tae

relevant provisions of the DTT.”

: !
4. Implementation of the Recommended Minimum Standard Through the Multilateral Instrument (MLI) -
The minimum standard recommended by the BEPS Final Report to counter tax treaty abuse/shopping is a
tax treaty related measures of the OECD/G20 BEPS Project. The inclusion of this minimum standard into
DTTs will necessitate the need for countries to amend their existing DTTs to comply with this minimum

™ Meyer-Nandi S., Preventing Tax Treaty Abuse — A toolbox with preventive measures for Ghana, South Africa,
University of Economics and Business Vienna, Austria) 21.

and Nigeria (LL.M Dissertation, ; :
Tolley Study Manual, Principles of [International Taxation (London: Lexis House, 2019) 162.

" OECD, ‘Commentary on the Model Tax Convention on Income and on Capital: Condensed _\{ersion 2017,
. <http://dx.doi.ore/10.1787/mtc_cond-2017-en> accessed on 19 May 2021. !
Ibid ' (

™ Tbig . _ :
7 OECD, “Preventing the Granting of Treaty Benefits in Inappropriate Circumstances, Action 6 - 2015 Final Report’
<http:/dx.doi.org/10.1787/9789264241695-en> accessed on 25 May 2021 . ‘
Ibid

" Tbid
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1 standard to counge

I
78 ax
LI). lrQat\

nded that the
Multilatera

minimun

pS Final Report recomme | Instrument (M

standard. The BY lemented through the

abuse/shopping should be imp e st oy 15 oF s OECD/GM

. ument (MLI) is an outcome of BEI +d measures of the OECD/G20 BEI;S pBE.PS

e e MLalovs goer s fo introduce ey rc_lnlc( d synchronised manner withqy, gy

Project DML govcm"'wn‘stics in a consistent, emcwnt“ﬂ \ |Sy20183' and as at 20 Apj| ,ll‘e Ny

i tl1cirqxislil|]1g l:::i\lfnl::‘xl\tligz El‘gtl{\ldLl entered into force on [* July 4 ~02].95

cpotiate the tax (r . )

LC:)‘:‘C‘?:{&: tnlrc signatorics and parties to the MLL |

. ded by the BEPS Fmal. Report t9 counter (ay trey

MLI implements the minimum standards rccoxgn:{c:he Y ble of ax treaties to clarify tl}at he s

abuse/shopping.®® In this regard, the MLI amendc p unities for non-taxation or reduC“

. . H ‘i o
o' tax treaties is to eliminate double taxation without creating PP

i nended the tax treaties to
i i avoidance In addition, MLI further amend ot de . NClyg,
taxation through tax evasion or ' reaty benefits from being gré an ummendeé

specific and general anti-avoidance rules to prevept tr oo standard recommen ded by the py
circumstances.® These amendments are in line with the minimurn it elthar of Limitation of B
Final Report"on Action 6 under which countries are expecte‘d t:) in DTTs® Nef
(LoB) rule or Principal purpose test or a combination of both in their .

ally affect existing tax treaties identifieq p,
atically amended through the ML],
untries to renegotiate their existip,
he amended preamble as ||

It is to be noted that the amendments made by MLI automatic
treaty partner countries. This means that existing DTTs are autom
include the recommended minimum standards without the need for‘co .
DTTs. In addition, these amendments will also affect future tax treaties since t : .
as Limitation of Benefit (LoB) rule and Principal Purpose Test (PPT) rule have been included in the 2017

update of the OECD Model Tax Treaty."

® OECD, ‘Multilateral Convention to implement Tax Treaty related measures to prevent BEPS
<https://www.oecd.org/tax/treaties/multilateral-convention-to-implement-tax-treaty-related-measures-to-preven:-
beps.htm> accessed on 26 May 2021

79 [<):l|toitt7/, ‘Iv:IZucllti:at_ct:tral I;lstnimet}l(; %H;I)‘tt /l_?t;gﬂcation rlrmpact on Indian tax treaties’ (2019)

ps://www2 .deloitte.com/content/dam/Deloitte/ie/Documents/Tax/IE Tax i % 0,20(

LI)%20Ratification.pdf> accessed on 13 August 2020. Tax_Multilateral%20Instrument2eJ0(M

8 QECD, ‘Multilateral Convention to implement Tax Tr ' ;
<httns://www.oecd.org/tax/treaties/multiIatera?—convention—to— ST, Measures. prevent BEPS
beps.htm> accessed on 26 May 2021

8 Ibid

82 OECD, ‘Signatories and Parties to the Multilateral Convention to { ;
Base Erosion and Profit Shifting’ <https://www.oecd.org!t:;l?tlrzﬁ?:;/;a:TreafyTelated measures to prevent
accessed on 26 May 2021 S-mli-signatories-and-parties.pd®™

8 OQECD, ‘Multilateral Convention to implement Tax Treaty relateq
<https://www.oecd.org/tax/treaties/multilateral-convention-to-im lement-t €d measures to prevent BEPS
beps.htm> accessed on 26 May 2021 AX-treaty-related-measures-to-prevens:

8 Article 6 of the Multilateral Convention to Implement Tax Treaty Relat
Profit  Shifting https://www.oecd.oru/tnx/treaties/multilmeml-conv
measures-to-prevent-beps.htm> __ accessed on 26 May 2021,

85 Article 7 of the Multilateral Convention to Implement Tax Treaty Relateq M
Profit Shifting  https:/www.oecd.or '/tax/tremies/multilmeml.mnve . casures
measures-to-prevent-beps.htm>__ accessed on 26 May 2021, ntion-to-

8" OQECD, ‘Preventing the Granting of Treaty Benefits in Inappropriate Cire

<http://dx.doi.org/10.1787/9789264241695-en> accessed on 25 May 20'>ulmsmnces> ACti0n6-2015 Final Report

Korving . J. and Van Hulten L., ‘MLI: Te-stino inal Rep

g i ationaltaxreview.com/article/b Lf7n2 t6tqefvx/mli 5.« 1S I )
<g"MDS'//;8‘2/‘IV'Imem i af Nmli-testin =the. tr}il:c~ Principal purposé
l = 3

i ¥ al-purpose> accessed om

86
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A

. ig r" n ) "
positio® Oft:vcemf;em:t"iln(i;t‘;vl:il Illlmuu on Tax Treaty Abuse/Shapping
' s 1an ) ato preve s ' 1
The ;\Aflrltilatiral Instrument (MLI) 0|l| IL;/L/{‘:.'."X "qu”y':.L",'”“/“I“'l'l"“u in the eanntry, hecame a slpnatony
to 'he,- ting DTTs of the country are ;.lm,,m%"?l 20175 The implication of this, os stated earlier, is il
| e'\lz recommended by the BEPS Fjpq| Rl~ teally amended through MI| 1o implement the minmim
andar s tEReport to counter treaty abuse/shopping, "

ioeria has an existing | —
ntly, Nigeria has & and operational DT _ .
(C:;]Jlr;; Czech Republic, France, Korea (ROK), TL}LJ,)I s with 13 countries namely; felgiim, Canidi,

Afiica and the United Kingdom,” Since N erlands, Pakistan, Phitippines, Romania, Slovakia,
soulh d to renegotiate these existing 'D']”T %1 geria is already a signatory (o ML, the govermment o
not nee 8 Lo implement the minimum standards recommended hy 1ne

inal Report bearing in mind' the m
B'EPS F'mﬁiﬁcalljlt g re}%resent ; n1112"11 lh'e DTTs have been automatically amended through ML This 1s
highly Slfgom otz sradad by e "w x'JIor nenmrknblfs development in Nigerin (o prevent the tax base of (e
country f avoldance or evasion schemes such as trealy abuse/shoppings,

i is bold step of becomi i . "
For taking g}ﬁcant steppwhich “l'?lllng a snlgnalony to MLI, the Nigerln government deserved eommendatinn
for this 51gd Suinter (Peaty abuse/ lgo a long way in providing the government with the requisite tools (0
prevent anc © y abuse/shopping in the country, This remarkable development also signifies the

intention of policy makers in the country to prevent treaty abuse/shopping by adopting International hest
practices as recommended by the OECD/G20 BEPS P"oic}(:t,"' PPING by AGOPHNE

In addition to_the above, the Federal Inland Revenue Service (FIRS), on 4 December 2019, published an
information c1rcqlar on thc? cl.aim of tax treaties benefits in Nigerin.”? This I8 highly commendable on (he
part of FIRS and it further indicates how serious the Nigerian government is willing to provide elarifieation
on how taxpayers can claim tax treaty benefits in Nigeria. '

The Information Circular was issued by the FIRS pursuant to Sections 45 and 46 of the Companies Ineorne
Tax Act (CITA) Cap. C21 LFN 2004 (as amended), Sections 38 and 39 of the Personal Income Tax Ael
(PITA) Cap. P8 LFN 2004 (as amended), Sections 61 and 62 of the Petroleum Profits Tax Act (PPTA) Cap,
P13 LEN 2004 and Section 41 of the Capital Gains Tax Act (CGTA) Cap, C1 LEN 2004.”" The alm of the
Information Circular is to provide guidance and clarity on the requirements, process of accessing and
computing various tax treaty benefits available to residents and non-residents deriving Income from Nigerin
and its treaty partners. A summary of the key aspects of the [nformation Cireular are examined below:

'
al Convention to implement tax Treaty related measures to pravent

® OECD, ‘Signatories and Parties to the Multilater
Lorg/tax/treaties/beps=mli-signatories-and-parties.pd (=

Base Erosion and Profit Shifting’ <https://www.oced
. accessed on 26 May 2021

OECD, ‘Multilateral Convention to
<https://www.oecd.org/tax/treaties/multil
beps.htm> accessed on 26 May 2021

implement  Tax  Treaty related measures to  prevent  DETS'
atcm[-convcmio;vl@;ﬂnpl@nluﬂl:mx—twulweIulud~mmmurun--m—nro\\\m'-

® PWC, ‘Worldwide tax  Summaries-  Nigeria Corporate  Withholding  Taxes'  (2019)
<Mww.taxsummarics.nwc.com/lD/Nigeria-Corlmu.g;\MiJlllwl(.!lngrluxv-:“" accessed 14 August 2020,
B ' Treaty related measures (0 provont NEPS

OECD, ‘Multilateral Convention to implement ToX
) » R a lax-treaty-re WA INCARUTR S (O
<https://www.oecd.ore/tax/treaties/multilateral-convention to-implement-tax-treaty =reluted-mensures:1o-prevont

beps.htm> ac d 6 May 2021 N o
" Federal Inlangelslii/er?L‘ezServ?ge (FIRS) ‘Information Circular on the claim \\Il‘lal§ I‘ ronlﬂo.ﬂ Benefits in Nigorin®
<https://www firs.eov.ng/wp-content/u |0uds/2()2|/OI/t,:l_[Ql.l.lul‘.:.Qurthfk_-lullll-k‘ slax-treaties-bene ity

% I’ﬁer\iaﬂﬁ accessed on 26 May 2021
1
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parter |

Eligibility to Treaty Imtu A
The Information Clreula s‘l Ll o
treaty between Nigerta and ‘.?,“ |
treaty country ot both countries.

| iy Lene iy 11, Im..-...| "
" ~ efits ;e denfed (reaty Bed 0,
ii; Denial uf’lrcflly Ber C notrestdent may ¢ ll‘ ol he In‘ﬂl_\’ CONII g vy, " "Iy,
A feneyen il 7 08 | that s resldency ol u‘;" (nge) oF 1E 1018 ey , IIMIH
A D " \ I\ v ‘I‘ 0 » i " f
SINUTHATOH, 1 1 GV beneltt (reaty #0 N OL s
\ “ncvessing that treaty DEIFHE 0 EEE i e HRHE gy
 roviwohhecas utoneofthe il p“”m:}l‘:ltznlw (el Putpose Feaf vy
f is to take advantage of the treaty or abuse [ty provie
iii. Available of Treaty Benelits \ under Nluk‘l‘“"“ FINK \i\‘ﬁlll Ha g 10,
The Information Cireular outlines five relte ‘, ottt under eneh rellel These fefy, Iliog |
provides explanations on what constitutes um‘lll)u‘;("‘ dhipping QOMpPATes, ety “lllu.l.“m"
double taxation, treaty tax rates to t‘m‘elgi‘ ‘;lfmn:@rvlcm pocess (0 Mutual Ay g, ','
. N 'y N Wi MANCAL 8e A il
rates for passive income ot fees for “QIL inatlon U1t mitlers,
(MAP) for dispute resolution, nonsdiserim
iv.

Procedures for Clatming T'reaty Benefits In Nigerla s Certlfieate of Resldence 1y (|

A taxpayer seeking treaty benelits s requited to complete nl ‘,k‘“ ) CTmant o8 O I
or non-Nigerian residents (as applicable), obtatn Ity tax author ‘)/\ L GrLealy: Syldare oy,
before submitting a formal application (together with ll‘m emlom'ul ut't ey VO iy
tax paid, ete.) to the tax authority of the other country for approval,

The Information Circular published by the FIRS, as can be seen ftom ity key aupects nbove, wHp g |

procedures for accessing tax treaty benefits in Nigetia, Therefore, with the |ns¢unncg ol thi
Circular, the process of claiming treaty beneflts in the country should be seamless for elipil

According to a tax expert in Nigeria, M Wole Obayomi who I8 the Partner & Head, ‘T'ax, Re
People Services KPMG Nigeri

a welcome development as it provides the much.
concessions as provided in the tax laws and

CR T
[0y

Bilnton i
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