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TAMING THE STRICT LIABILITY REGIME IN TORTIOUS ACTS IN Twﬂmgn
THE RELEVANCE OF THE FORESEEABILITY OF DAMAGE TEST mow
RYLANDS V FLETCHER RULE IN OIL POLLUTION LITIGATION

Nwudego N. Chinwuba*
Emeka Polycarp Amechi**

Abstract

The institutionalised apathy in Nigeria towards the implementation of :Q:.E::».:EM
regulations and the adoption of newer and stricter regulations :\\._m: Sw need drises, has Nm

to the continuing relevance of torts as alternative means of getting ﬁmbm\w or na.:bmﬁ&“c:
Jor victims of environmental degradation. Amongst these torts, the Jam in Rylands v ZMR her
has proved very popular in oil pollution litigation as it dispenses E:.: the onerpus bur SM of
proving negligence. However, recent judicial trends in some important common n—.ﬂ
countries particularly England may adversely affect the attraction of the Rule 1d victims of w_.

pollution in Nigeria. This article explores the relevance .e\. Sm \.wxa.mnn@.:q test in the
application of the Rylands v Fletcher rule in oil pollution litigations in Nigeria.

Keywords: Tort, Rylands v Fletcher rule, forseeability of damages, oil pollution{ litigation,
Nigeria

1 INTRODUCTION

Prior to the adoption of explicit wBEﬁoQ instruments for the protection of E»j environment,
the "onm.om nuisance, negligence, trespass, and the related strict liability rule [in Rylands v.
Fletcher, have been 5&.5 remedying environmental degradation arising frpm individual
and industrial. polluting activities. Remarkably in the midst of a plethord of statutory
instruments: dealing with environmental pollution in Nigeria,' the utility of|these torts in
mm&ommmsw ,an.B:Ea:E pollution has not been greatly diminished by these statutory
instruments, ‘This is due to the fact that most victims of environmental pollutign usually rely

on these torts as alternate means of getting reliefs and compensation for the Hegradation of

* PhD (Lagos). Associate Professor, Department of Private and Property Law, University of Lagos, Akoka,
Lagos State.

t_mv_:u (Wits). - Senior Lecturer, Department of Private and Commercial Law, monc.__w of Law, wo‘«n:
University, lwo, Osun State. Formerly, Postdoctoral Fellow, College of Law, University jof South Africa,
Pretoria. E-mail: em_amechi@yahoo.com/e.amechi@gmail.com )
' Some of these instruments even provided for strict civil liability for pollution and other environmental
degradations.. Sce s 11(5)(c), Oil Pipeline Act Cap O7 Laws of the Federation of Nigerip 2004; _v!.m .um.
Schedule 1, Petroleum Act, Cap P10 Laws of the Federation of Nigeria 2004; reg. 23, the Pqtroleum (Drilling
and Production) Regulations made under the Petroleum Act, and s 12, Harmful Waste Act Cap H1 Laws of the
Federation of Nigeria 2004.




MAKING THE BRIEFS BRIEF: A CUE FROM THE COURT OF APPEAL RULES

AND PRACTICE DIRECTION
Adelowo S. Asonibare*

Olukayode O. Odetokun**

Abstract

Legal writing i an art and, like advocacy, it requires skills.
skill(s). Apart ftom being able to present a logical argumen 1

argument (as the case may be) before a court, some of the rules of E.onm%.:.m...., commonly
referred to as fhe Rules of Court, that have evolved overtime at the appellate courts in
Nigeria, have qlso intervened by stipulating what is expected of a brief of arguinent to be
Jfiled by the parlies to an action. The prominent example is the Court of Appeal Rules, which
is the main focis of this paper. This paper therefore, -attempts to bring out the impact of the

rules of the coult, particularly the Court of Appeal Rules, on briefs of argument; and proffers
the need for its bmulation by other courts in Nigeria. s

Hence briefwriting also requires
tin a written address ot a brief of

INTRODUCT]ON

The term ‘brief] literally presupposes that something is short, i.e. not lengthy. However, when

it comes to the {ssue of a brief of argument in litigation, it appears to be &m.mnmnr. even in the
face of rules of [procedure (rules of court) that regulate how proceedings should be oo:n;ﬁ&
and filing of prpcesses should be done in the courts. In fact, the basic contents of a brief of

1
argument have been provided for by the relevant rules of court.

This work therdfore seeks to examine the role that the Court of Appeal Rules and its Practice

Directions have|played in regulating briefs of argument in the Court of Appeal.

*LL.B (llorin), LM (Ibadan), BL. Lecturer, Department of Law, College of I::E::rﬂ.. _V\”.”._Mnmnanm,aw__ﬂ
mo.au_ m.n:..:nnu Kwara State c_.__<2m“€. Malete - igeria,

i k .ng/stephenasonibarc@gmail.com. . e .
-n.ﬂ.o__nomwim._ﬂww“%uﬂ_@cu_uﬁunﬂ.nm.__s: ﬂ\mnun% of Chambers, John Olusola Baiyeshca & Co, :Ao_._a. Nigeria. Email:

kodetokun@gmall.com.

d 6 of the m:v_.n.:_a Court
' See Order 18 Rule 3 of the Court of Appeal Rules 2011 .and Order 6 —m:_nm 5an
Rules, as amended in 2008,
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THE CONCEPT OF A BRIEF OF ARGUMENT
A brief of argument is a similitude of a written address, the major difference being that while

y the Court of Appeal and the Supreme Court,
trial courts and tribunals.

the former is used at the appellate courts, usuall

the latter is used at the lower courts sitting as In order words, it is

only a matter of semantics created by the relevant rules of court, However,

where there are
red by the Supreme Court and the Court of
ments,

contentious applications, which are not requi

Appeal Rules to be supported by written argu the appellate courts may order parties to
file written addresses,

By way of definition, a brief of argument has been defined by Black’s Law Dictionary thus:

A written statement setting out the legal contentions of a party in
litigation, esp. on appeal; a document prepared by counsel as the basis

for arguing a case, consisting of legal and factual arguments and the
authorities in support of them 2

In an attempt to explain what a brief of argument connotes, Hon.
Agu, JCA (as he then was) relying on the case of Duncan v.
some essentials of a brief thus:

Justice Philip Nnaemeka
Koller, 37 Minn. 379 stated

The briefis a succinct statement of the party’s argument in the appeal.

It has been defined as a condensed statement of the propositions of
law or fact or both, which a party or his counsel wishes to establish at
the appeal, together with reasons and authorities which can sustain

them. If a brief fails to communicate or contain these essentials or

ends up a mere bundle of pettifogging or confi

ising trash, the
hallowed purpose of briefwriting would not have been achieved.?

Generally, the volume of a brief of argument or written address is determined by the casc of
each party. However, this does not rule out the fact that some of the briefs presented before
the courts are unnecessarily voluminous. In fact, from a recent interview of some of the

United States’ Supreme Court Justices by Bryan A. Gamer,

the editor of Black’s Law
Dictionary,

the Justices observed that the briefs were generally of high quality but too long.
Some of those briefs could contain about 15, 000 words.*

The situation in America might not be different from Nigeria’s Supreme Court, in the sense

that there is no limit specified by the Supreme Court Rules for the length and volume of the

? Sce Black's Law Dictionary, 9" ed), p. 217

N ka-Agu, P., Manual of Brief Writing in the Court of Appeal and St
X Liptak, A,, **Keep the Briefs Bricf, Literary Justices Advise'
online at www.nytimes com/201 1/0 /21/us accessed on 15 Jan

ipreme Court of Nigeria, (1 986) p. 7
» Supreme Court Memo, 20 May, 2011 published
uary, 2015.
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brief that a party can present. And, interestingly, the Justices are ox.n,nnﬁa to consider all the
argumknts canvassed therein in order to determine whether an appeal is meritorious or

frivolqus.

The sgme trend applied and also continued at the Court of Appeal of Nigetia until 2011 when
the Cqurt of Appeal Rules was substantially uBm:a&., Part of the m&a&&oﬁ. was on briefs of

argument, and that is the focus of this paper.

FORNIS AND CONTENTS OF A BRIEF OF ARGUMENT

Section 248 of the 1999 Constitution of the Federal Republic of Z.mmnnu (as amended)
empoyvers the President of the Court of ..w%vn.& to make rules for the: .Oocn of Appeal. It
provides thus: | o

Subject to the provisions of any Act of the National Asséibly, the .

President of the Court of Appeal may make Md_mm for Hmm_:.umnm the
practice and procedure of the Court of Appeal.

Beforg the 2011 Court of Appeal Rules was made, the old Rules of Oocn .wwm.mnoianm for
what i brief of argument should contain. Order 17 Rule 3 of the Court om 2.%9: Rules 2007

provided that a brief should contain the following:

i.| An address or addresses for service and the issues arising in .E,o appeal as well as

g
amended or additional grounds of appeal,

il Particulars of titles, dates and pages of cases including the summary of the mmsm_onﬂm: in
¢ er
such cases, which the parties propose to rely upon, as €.n= as reference to o

R
relevant materials;

e ) . -
iil. Reference to all relevant documents or exhibits on which parties propose to rely

n_,m_::m:nu

; i i s upon
iv. Conclusion with a numbered summary of the points to be raised and the reasons up

which the argument is founded.’

; . 89 LFN 2010
* See also section 8 (2) of the Court of Appeal Act, nnw.q C.36 LFN 2004; or Cap
¢ See Order 17 Rule 3 (1) of Court of Appeal Rules 20
7 Ibid sub-rule {2)
* Ibid sub-rule (3)
? 1bid sub-rule (4)

122

It is interesting to note that in order to avoid verbose briefs,

the rules further restricted or
discouraged a repeat of the judgment of the lower court by wi

ay of summary, or setting out
Statutory provisions, or giving an account of the proceedings at the lower court

or of the facts
of the case in the brief of argument.'®

Most of these events must have been included in the
record of appeal that must have been transmitted from the

> appropriate lower court to the Court
of Appeal. .

The above provisions are contained in the older rules of the Court of Appeal as well."

However, in spite of these n_.oim..monm and restrictions, parties (and their counsel) did not fee]

testrained to write or present o@:&m« briefs before the court. Apparently,

those provisions of
the previous rules did not have much effect as far as the volume of brie

fs was concerned. A
party’s brief could be as voluminous-as he (or his counsel) feels his case requires,-probably-

with the belief that it is how lengthy his brief is that would make him win an appeal. From

another ..um—.,mﬁmomﬁ. a brief of argument could have been made volumiinous in order to

impress one’s client.

‘In the trend of filing lengthy briefs came the new Court of Appeal Rules, which was made on
1** April, 2011 by the then President of the Court of Appeal Hon. Justice Isa Ayo Salami. One
“of the striking variations or innovations brought about by the .No: Rules is the additional
provision made in terms of the forms and contents of a brief. Order 18 Rule 3 of the 2011

Rules provided for the content of briefs of argument, together with some additions in sub-rule
(6) where it states thus:’

(a) Except where the Court directs otherwise, every brief to be filed in the
Court shall not exceed 30 (thirty) pages. :

(b) The brief must be prepared in 210mm by 297mm paper size (A4) and

"byped in clear typographic character. The typeset shall be in Arial

Times New Roman or Verdana of 12 point with at least single line
spaces in between.

(c) Every brief which does not comply with the page limit and page size
requirements of this.Order shall not be accepted by the Registrar for

Jiling. : ]
The above represents the radical step taken by the Court of Appeal via its new Rules to reduce
the length of briefs and to further give them other specifications. In fact, the provision is so

stringent such that non-compliance with the specifications attracts a sanction by £ww of non-

° Ibid sub-rule(S) .
"' See Order 6 Rule 3 of the Court of Appeal Rules, 1981
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" actepfance of the brief by the ‘Registrat for filing. By mmvromnou. a'patty to an appeal who
5|0 be hehrd on the'miérit, ‘eithét s ‘the mEua:wE of a’ xu.wvo ao&. Eqmﬁ noBv:\ with the

* rules'hy prepating his' d_..mmw..u.no&_:w.a the %nsmam of Ea Ruld§ &. muo%n 4
AR Ensiar ey Ll a2 G el T enmingas 1e i

Hn is c.onbv. of rma that the :Eoﬁn_oﬁ

SATIRN N3

V1 g
S Teg; ,a he V»..o..ﬁ,wm\mnra mmvﬁngom .canmm does not
%E.m briefs om E.wEan:ﬁ in election anﬁ.m. ﬁu&nc_mav. irnnén 95 of >Enw~ i

b

s m.&:m

contaihed in paragraph 14 of‘the Ele¢tibn Tribuial dfid QER H.Qomom irécti m._m_.m 2011 which
 was also made ot the 1% ddj-o F Aptil, 2001 &ﬁ,:imm.« nm.. LA

.....4 B

>

nerd e ot 9T .ud‘ - :
ﬁmv m<oQ m:n». of Em:Bna or Reply, SWoEan om Eo >ﬁwn=~& ot. om En
Respondent 8 be filed in the QoE.n mE_: not exceed ».onq uumnm.

() The. n_ooE:nE referred to in 5@ vanma_um vunmmnm_ur must va uRwEda
in 210mm by 297mm paper size cfc ahd typed in’¢lear typographic
character., The .type set shall -be in Arial, Times Zni Roman or
Verdana of 12 point type with at least single spacing E._umgnn?.

(c) Every such document which:does not comply with the page. limit and

paper size BQERBQQ of this paragraph shall not be mnnaEna at Eo
8@55 for E_:m

Few ygars _ﬁan AEE ::n—.nm::m_uo. in E_ am.on to ».E,Enn oxﬁ&:« certain muvuu_m at the Court
of >“ peal, En current m._dmani om :ﬁ dozn of >E.nm~ Hon. Justice Zainab Adamu
Bulka Ehuwa came up §E Eo Oo_ﬁ of >Eunm~ Qwﬂ Track) Practice Directions 2014 which
mE.__mm to, inter m__m. 5813:8_% appeals, debt appeals, appeals pertaining to or connected
with corruption, human trafficking, _aazmv_u:_m. money laundering and’ nﬁo. Paragraph 8 (2)
(a) and (b) of the said Fast-track'Practice U:«Son uBSann thus:

*“Briefs must be brief- .- 0 : o

(a) In an interlocutory ucnn& a c:mm E:ﬂ not exceed 15 pages on A4 paper, with
Times New Romar 14, single-spaced.

AS In a final appeal, a brief must not exceed 25 pages on | A4 paper, with Times
Zni chE_ 14, mmzmﬁ.%mnma 22 anan_.EE_m supplied)

In her immaoB. the current President of the Court of Appeal recently made an amendment to
the Ryles Eno:m: the Court of Appeal Rules 2016. The H_aéa extant provision on the
subject of briefs on. argument is now contained in Order 19 wEm 3(6) which now nBSanm
thus: ; : »

(a) Except where the.Court directs otherwise, every brief to be m_am in Ea
Court shall not exceed 35 (thirty m<ov pages,:
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AS The brief must be nanmaa in 210mm by 297mm paper size o{c and -
typed in clear typographic character. The typeset shall be in Aril,
Times New Roman or Tahoma of 14 font size with at least single -
spaces in-between.

(c) Every brief which does not comply with the nmm.a limit and page size

requirements of this Order shall not be accepted by the Registrar for

filing. ge f . : _
The above provision applies to ‘both Appellant mnn Wam.moaanuzu briefs of argument.
However, unlike the 2011 Rules which was silent on the Wo._uq brief, Order 19 Rule 5 (2) of
the new Rules (2016) provides that, except where the Court directs otherwise, every Reply
brief to.be filed in Court shall not exceed 15 (fifteen) pages and shall conform with the same
wcﬂ:wn in Rule 3 m”m”na above. This is an -Evaéannn on the 2011 Rules.

.:5 above represents a Ba_nw— departure from Ea old order o». brief Envwn_:cn Qa.uo_ 1)in

E that, under the previous n:nm of the Court of >E§= until 201 1, the ﬂm_dnm to the appeal could

prepare their briefs in .msv. format that seemed convenient for them, using any font 'size and

such briefs with larger characters and bigger font sizes become unnecessarily voluminous.

EFFECTS OF THE INNOVATION

Having considered the probable rationale for the innovation in provision of the Court of

. Appeal Rules 2011 and the further step taken on it by the 2016 Rules, it is important to note

that the innovation may not be without its positive and negative sides.

On the positive sonnm the specific requirements on the form of briefs of argument at the Court
of Appeal now mandate parties to an appeal, both the appellant and the respondent, to limit all

their argument to thirty-five (35) pages, forty (40) in thé cdse of the'Election Tribunal and

Court Practice Directions, 2011 and 15 pages in appeals that come under the Court of Appeal
(Fast Track) Directions 2014. These provisions will obviate the E..nnr:_mo.:. w:a filing of
wordy briefs which may even contain a lot of irrelevancies. This will also ensure that nozmmn_.
as a matter of compulsion, go straight to the E&mn points and issues that are to be nn=§wmna
in their briefs. o

m:nr.nnuo_d. the Court of >Eunm_. is faced with so many muwnﬂm which it has to hear on the

merit-and give a decision on. However, with the reduction and restriction of the number of

" pages of the briefs to be filed, there now appears to be a relief for the leamed Justices of the .

Court of Appeal in that, they would not have to go through the stress of reading sometimes
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over 100 pages of a brief from each party to an appeal before them, before they arrive at their

decision in the appeal. This, pethaps, is a plus for the judiciary, at least at the Court of Appeal.

In spite of the above, the new provisions may not result in a perfect brief after all. Cases are
not the same, likewise appeals. Each case (and in this case, an appeal) has its own
peculiarities. An appellant is known to be a party that was dlssutlsf ed with the decision of the
lower court. Therefore, the grounds of his appeal as shown by the notice .of appeal should
probably determine how weighty the brief (especially - the appel]ant s brief) would be,
irrespective of the number of pages. For exarﬁple, where it is obvious that a decision of the
lower court being complained against is manifestly unjust, unfair and against the weight of
evidence, the appellant ought not be prevented from raising and rearguing the unfairly treated
issues all over again before the appellate court fer re-evaluation. The justice of each case
should be paramount and not the form or style of wriling of the brief of argument. After all, it
is a common maxim that equity looks at the imeriti rather than the form; hence the restriction
6f a brief to just few. pages, where the justice of the case demands more than that, and the
consequent refusal of a brief for such non-complieﬁee with the specified form may result in
delay (or even deniel) of justree. The appellant who files a competent notice of appeal has a
constitutional right of being heard, and such right should not be disturbed as a result of the
need to comply with the provisions of rules of court. Rules of court are meant to be obeyed'?,

but where strict compliance with the rules will hamper the cause of justice, then strict

compliance should be waived'. The rules of court should not and cannot override the -

provision of the Constitution of the Federal Republic of Nigeria 1999 (as amended).

‘_RECOMMENDATION AND CONCLUSION !

While the essence of making ruleé of court is to regulate matters in the court, parties are
expected to comply with the relevant provisions so as to ensure quick dispensation of justice.
The courts have on several occasions made remarks on the essence of the rules of court. For
example, in the case of the Nigerian Navy & 10 Ors. v. Navy Captain D. O. Labinjo,' the
Supreme Court restated the position per'O. O. Adekeye, JSiC. (as he then was) thus:

““The Rules of court are meant to be obeyed. The purpose of the R}lles
of court is to regulate matters in court and assist parties to any suit or

"2 John Oyegun v Francis A. Nzcribe (2010) 1 SCNJ 127 at 140.

" Alh. Baba M. Saleh v. Alh. Shctima Monguno & Ors (2006) 7 SCNJ 235 at 255,
" (2012) 6 SCNJ (Pt. 1) 1 at 19,
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_ before writing their decisions. It is also expected that the restriction of

appeal to present their cases for the purpose of a fair and quick trial or

hearing. Where the Rules are quickly complied with, there will be
quick dispensation of j justice.” |

Having considered the provisions on the forms and contents of a brief|of argumicnt vis-a-vis
the Court of Appeal Rules of 1981, 2007, 2011, 2016 and the Court of Appeal (Fast Track)
Directions 2014, it can be said-that a radical improvement has been made by the Court of
Appeal through its Rules and Practice Directions. The Court of Appeal'is now expected to be
r_ell_eved (to a large extent) from the hitherto enormous task . of reading voluminous briefs

the number of pages
will go a long way in hastening the dispensation of justice by the appellate court.

Furthermore, there is an expression that ‘lawyers do it in brief’. If a la
duty' as an‘advocate through the brief(s), then it means that the old |

drafting lengthy briefs contradicts that expression; to which this innova

vyer is to perform his
ut prevalent order of

ion has come to put a
stop. A brief of arguments is expected to be brief and not appear to contpin endless arguments

and re-arguments.- After all, an appeal should be a kind of ‘re-hearing| of the case that was
deéided by.the trial court, and not an entirely new case. Hence, th¢ relevant issues and
argixfnents therein to be raised and canvassed before the appellate cdurt should have their

foundation in the record of appeal or of proceedings that is before the appellate court.

On the nature of the brief of arguments and the requirement for its compliance with the Court

of Appeal Rules, 201 1, the Court of Appeal, per Abiru (JCA) in the cas¢ of Nagebu Company

Nigeria Ltd and Anor. v. Unity Bank Ple,"® made an elaborate remark thus:

*“The brief of arguments of the appellants consisted of forty{two pages. It
‘was_unnecessary, ‘long, windy, confused, confusing, repetitive, and it
contained too- many narratives rather than arguments One of ‘the
invaluable assets that a counsel must always possess is dfafting skills.
Briefs of arguments.in an appeal contain the story of a party|on which the
appellate court Justices are called _upon to adjudicate. Lijke all good
stories, the arguments in the brief must flow; they must Be consistent,
they must be concise, they must be comprehensive, t ey- must be
-comprehensible; and they must be accurate. Some of |the external
qualities of a good brief of arguments are brevity and precjsion. It must
not be too short as to leave out the essentials and must not He too long as
" to become otiose. The goal must be to achieve maximum brevity
".consistent with accuracy and clarity. A .good brief does érot allow for

_verbosity and must be a succinct statement of a party’s argument in the
appeal: A well crnﬁed brief makes for joyful reading while a badly
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