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APPLICATION OF MAQASIDU sy g “AH IN ISLAM] YCE WITH
PARTICULAR REFERENCE TO ITg IMPLEMENTAHOEJE\?IP({}CE%IA

MUHAMMAD JuMAT DASUKI

ABSTRACT

s g gl _
- ali?:faixl?ucart?;alomtlgn Occupied b}fMaqasid al-shari'ah in ijtihad process a
li ll °Xt and provide interpretation to achieve the Islapic
ruling, one will not doubt its significance to Islamie yri d :
objective of Magasid al-Sharigh, amic jurisprudenc . The primary

: tion aims at securing benefit for people or
. : Tuptions and evils. The aim of thi ot e
e L
entification ip :
explanation of the concept o Qur'an and Sunnah. The paper also aims at

f Magqasid al- Sharicah in Islamic jurisprudence in

order to appreciate its contribution towards : : P
answers, to contempo Eadiiy comprehensive rational and realistic

Wi 1ssues wij i :
implementation in Nigeria. with particular reference to its

Keywords-: Bank, Islamic finance,Magqasidal- Sharicahsh, Maslahah.

INTRODUCTION

The primary objective of Magasid al- Sharicah is the realization of benefits to people in
their affairs both in this world and in the Hereafter, i T
objectives of Shari“ah in protecting I. In order to achieve the highest

, L man’s wealth and pro . the gk
is required to accomplish several key principles that hp;vg)e bex?n Islamic Finance system

. , oy Prl underlined in the Sharicah
commercial law and to promote justice in its application.

.7 Productions and distributions, which are regulated by the Halal-Haram code, must adhere
“10 the notion of justice, honesty and public interest.

;. Therefore, this paper examines the concept of Magqasid al- Sharicah, its characteristics as
identified in the Quran and Sunnah and its implications for contemporary Islamic finance,
in order to increase awareness of the Magasid approach in structuring and developing
Islamic finance products. The paper also focuses on implementation of Islamic finance in
Nigeria especially Islamic Banking sector, which received the attention of most promoters
in Nigeria. It further examines the implementation, challenges and prospects of Islamic
"« finance system in Nigeria. |
¢ DEFINTTION OF MAQASID AL- SHARICAH

‘-:, ‘The word Magasid is the plural form of Magsad meaning object, goal, aim or intent.* The
¢ term Magqasid al- Sharicah is derived from two Arabic words, which denotes objectives of
¢ Islamiclaw, Muslim Scholars agree to the fact that Islamic Sharicah came to fulfill a general
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Application of Magasig,, Sh-Sharicqh ;

harican n Islamje Finance . __ Muhammad Jumat Dasuki
“being of human beings in this life and the
Sharicah therefore is- to serve the interests

hardship. E t same time protect them against harm and

Abu Hamid al-Ghazgql; defined Magasid q].

The goal of prescribi '
the s%:rvant g;‘zlcl;ll?lgg igiilfgv 8 to free man from his whims, so that he may he
has) no choice. 3 +Just as he is His slave (in maters about which he

CHARACTERISTICS OF MAQASID AL- SHARIC
IDENTIFICATION IN QUR A AND SUNSAT HANDITS

Muslim Scholars generally considered 4 Maslahah to be 4he all- pervasive value and

and facﬂita'te the imp_rovement/at same time prevent social evil, corruption and injustice. 4

The Quranic expression of this'can be deduced from the following verses: “We have not
sent you but as a mercy to the world” (Q 21:107). This also can be seen in the traditions of
the prophet Muhammad (S.A.W) who said: “I have not been sent but to be a blessing to
them”. 5 In the verse of the Quran, the ‘important purpose of the prophet hood to
humankind is emphasized. This very important objective of mercy (Rahmah) mentioned
in above verse and Hadith is most clearly manifested in the realization of masiahah

(benefit).

Islamic scholars have generally considered Rahmah to be the basic objective of the
Sharicah and have to all intents and purposes be used synonymously and interchangeably
with Maslahah. They still maintained that the identification of the characteristic is based
on an inductive reading Istigra of the texts of the Quran and the Sunnah.

Ibnal-Qayyim clearly opines that the Sharicah is based on wisdom and achieving people’s
welfare in this life and in the Hereafter. The Sharicah is all about justice, mercy wisdom
and good. Thus, any ruling that replaces justice with injustice, mercy with mercilessness,

common
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800d with harm, or wisd

v M with nonsense, is a ruling that does not belong to the Sharicah
even ¢ : ' .
ifit is claimed to be sg according to some interpretations.¢
gms;dl'nmnuns OF BENEFIT OF MAQASID AL- SHARFAH
it 15 10 the Muslim Scholars, the benefits (masalih) of Magasid al-Shari'ah ure

jlunr:lsnrceezw}ce that has always been used in Islamic legal theory to promote public benefit
o preven 30?.51 evils or corruption. It can be categorized into tr.ioce, namely Necessities,
ruriyyat) Convenience (Hajiyyat) and

Refinement (Tahsinyyut)
Necessities (Daruriyyat)

The first category is the necessities, which covers six elements which constitute the basic
needs of human be

6.Dignity.» ings, they are LReligion 2. Life 3. Intellect . 4. Lineages Wealth

Thus, six necessities are the basic needs of human existence, whoever neglects them, would
be creating chaos, which will lead to total disruption of life, Therefore, they should be
protected and safe guarded in order to sustain a meaningful life. For example, in order to
. establish and altain the necessity of spiritual well being, Allah orders muslims to believe in
-+ thesix pillars of faith (Iman), He encourages the halal marriage and the consumption of

o foods which are halal and tayyib in order to attain a descent life. ® In every rules enjoined
v by Allah, there is a priority in protecting these six elements. This is in line with the prime

3 oaly +goal of Sharicah, which is the promotion of good, or benefit of man as Allah's vicegerents
- .. on the earth, 10

; -Conveniences (Hajiyyat)

: The second category which is convenience (Hajiyyat) refers to something that people
equire to curtail constraints and difficulties in their lives, in other words, it is a benefit that
iseeks to remove hardship and severity: the main purpose is to eradicate hardship and
= difficulties. Although people can survive without such convenience, but their lives will be a
AL <'bit difficult, and that-will be contrary to what Allah the creator wishes for man. s Allah says:
i {Allah intends every facility for you; He does not want to put you to difficulties’. (Q2:185).

_ prophet (SAW) was also reported to have said: “And Allah has impressed no difficulties
#3100 you in the religion”. 10

great number of concessions have been granted, such as the shortening of the Salat
Prayer) by travelers (Q4:101), the breaking of the fast by the sick ones and travelers during
amadan (Q2:184) and taking unlawful meat or food if a person is forced by necessity

{Q5:3 and Q6:145) for the purpose of convenience. These concessions were classified as

2 hajiyyaat because they are aimed at preventing hardship: but they are not essential: people
# could indeed live without them if they were obliged to.

Refinement (Tahsiniyyat)

|
\

.. The third category is refinement (Tahsiniyyat) , which refers to an act that will make
¢ ' human life easier and always in highest standard of moral conduct, so as to attain
i, refinement and perfection in the life of the people at all levels, If people neglect it, it will
. not affect the whole life structure of making life difficult and hard but life becomes far from
3 the moral virtues and good nature. ®

b, -
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Shartah encourages cle [

it also m\cnm'agc:ln ofafl’-;\;:mzl('ss‘?f the body and attire for the purpose of worship, Ibadah, '

prayers and voluntary f&st'mnty to those in need, it also recommends supererogatory |

encourages al-rifg (gent o) In customary matters and interpersonal relation, it
Stntleness), Husnul-khulq pleasant speech, conduct, and so forth. The

purpose of all this is the geai
conduct, nment of refinement and excellence in all areas of human

CONCEPFTS OF ISLAMIC FINAN CIAL SYSTEM

Financial systems, ic fi
investment ixu'ms, angls}x{::::funﬁcl:\cl:;ce teature banks, capital markets, fund managers,
[slamic law and finance indust; r‘::lpﬂmes. However, these entities are governed by both
counterparts. An interest free sy't es and regulations that apply to their conventional
such as gambling, riba (interest ystem that prevents transaction in prohibited activities,
The feundation cad essentiaeisf) and' other transactions that involve upceﬁtainties (gharar).
S Mustins fe eature of Islamic finance is that it is interest-free. 12 Islam
suiah 16Ats AT mads tnd a {INg or giving interest riba regardless of the purpose for which
e ok i 8 }egardless of the rates at which the interest is charged. Riba is a
I ditionally 1 cess or surplus over and above the loan received by the creditor
;0“ é{lgna y n .relatlon to a specified period. The prohibition of riba was mentioned in
‘}“‘Kn thrtl:)?t verses of the Quran. The first verse emphasizes that interest deprives wealth
of Allah s blessings (Q 30:39). The second verse condemns i, likenings[ it with wrongful
appropriation of property belonging to others (Q 2:276). The third verse enjoins Muslims
to stay away from interest for the sake of their own welfare (Q2:278 & Q 3:130). The fourth
verse estab_hsl.les a clear distinction between interest and trade, urging Muslims to take
only the principal sum and to forgo even this sum if the borrower is unable to pay. It is also
declared in the Qur'an that those who disregard the prohibition of interest are at war with
A‘llah and ‘I"IIS Prophet (Q 2:275). The following are some of the verses that condemned riba
(interest) “But A.'!lah has permitted Trade and forbidden riba” (2:275) “O'you who believe!
Fear A]lal} and give up w}mt remains of your demand for riba, if you indeed are believers.
If you do it not, take notice of a war from Allah and His Messenger; but if you turn back,
you shall have your capital sums; deal not unjustly and you shall not be dealt with unjustly

“ (Q2:278-279).

The prohibition of interest is also clearly stated in several prophetic ahaadeeth (sayings of
the prophet). The prophet condemned not only those who take interest but also those who
give interest and those who record or witness the transaction, stressing t,lhat they are alike
in gullt. » :

Islamic financial institutions must ensure that all their transactions are Shari‘ah compliant
not only in their forms and in legal technicalities but more importantly jn their economic
substance, which should be premised on the objectives out lined by the Sharicah. 13

In the first category of Maqasid al- Sharicah, necessities < \ there ares six key 1
components that require to be protected and one of them is the protection of property or
wealth (maal). In relation to Islamic Financial system, it is important to ensure the
implementation of the system in line with the ultimate objective of Sharicah which is to

protect the property or wealth and being well distributed among the ’Ummah.

104
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Therefore, it is
- y 1L 18 necesgsy
the general objectives Y 10 examine the objectj
g jectives of Islamic fire nr OIECtIVe of
’ y v and o 5 wepryaticin as wel
slamic finances, which are ryatpi;;:izgzritr{!?rt{’}m du?ul'“ i
2 = o three as lollows. 4

1. Preservati

: 1on of wealth thmugh ownershi o
2. Preservation of wealth from dam ship and acquisition
3. Preservati e
3 rvation of wealth through its cireylati
Preservation of -n
Islam reinforces n ownership and acquisitio

atural will i X "
State of mind to j In man by induci -
nflue .4l Dy Inducing the appro syc i
Verses that affirm thig gsghp:m(cépghon in economicpgctm'p'r:;te'rg});:yrzhglrzglrgzl angumorgl
yerson has suste 5:(Q 67:15). " by A
I § sustenance better thap that esa)mfc‘:}:leb‘;/rgghs:v: ?15 rfi]ported el s
and.'s

Furthermore Islami
¢ economics
nsures good relati : goes beyond struggling f .
men, in other wo;?lgsegl)agfi? ng man and his crei%lor ingwge: r;aai Zﬁg’hzufteﬁlx
human life in i ’ -onomics inculcates i -
In 1ts practice and subject selfish interest togc?:liiecl’?v%iwngge:tn hiameie

Preservation of wealth from damage

Th i i

expzsrzixtof(;;l;/s ffntr(l) et{lilphasw the need to preserve the wealth from being damaged and

< 4 ahich s rotg t_arm according to the Sharicah and this can be looked upon from
: protecting wealth from risk that can harm it, and protecting wealth from

damage through its use for harmful purposes, 1

The longest verse in the Quran 2;282 explains the rules guidi idi idati
?f cox:itracts an%hthe fulfillment of its stipulations to take f)lrltl)ilgrgciz ‘c;afd;l)gcl)tézggrr ﬁliae:ﬁg
romk amage .The verse clearly directs Muslims to record debts and business dealings and
to take witnesses. This prevents the possibility of a party denying what took place, which
could lead to a loss of capital, if the dealing takes place during a journey Allah allows
collateral to be taken for the debt, if no record is taken. Allah suggests such actions so that
debtorq and I'Jusx'nesspersons will become aware and responsible in fulfilling their
respective obligations, therefore it is understood that trust of the other party is not
sufficient, but steps must be taken to avoid fraudulence and unrepsonable losses.

In another verse (Q2:188 and Q4:5), Allah directed human bejngs not to expose their
ur in business and investment

wealth to danger of destruction. Such situation can also occ
matters, whereby a major risk; if not managed properly, can bring about catastrophic
damage that may paralyze a nation’s economy and disrupt the life of the public.

In addition, for the purpose of this the following methods of acquiring wealth were
denounced in Islam like Gambling, theft, interest and usury, smuggling, usurpation of

property and bribery.
Preservation of wealth threugh its circulation

fer of wealth in the community among as many
by quired it lawfully. The?

ireulation can be defined as the t
Circulatio y harm to those who have ac

hands as possible without causing an
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persons. (Q59:7)

T?l?c(l:llrcllll;i:gtn of wealth is 4 very imp

w g ees a balanced ang Portant element

development. harmonioyg societ
ie

of we i
byl ?;tc};lpfeservatlon in Islamic law
1tates sustainable cvuxmnm

Islam permits sole propri i
ik o la.w guidiggletig:;hlp of business, partnershi
system. There is unlimited sco :Oft to contradict the prir i oh ) 48 joint ventures and
ventures. Islam recognizes varil())u Or expansion in thg) silzluples B s
L s kinds of partnership b:tOf commiercial and industrial
Mudarabah(profit sharing) M ventures,® like Wadi \I/:'een ke b bT
Ceasnz o FORHAZ) ot urabahah(cost plus).M usillcclu-gzs}?éi%epmg) i s
oint venture) [jarah

Furthermore, in order to achi

3 achieve this objecti

financial measures that 15 Objective the Shari

; ens Grlcah iq 2 :

continuous source of incom:r;f a]balanced society and réﬁi‘éf ?tathhe“’ and prescribes

alms), monopoly, inheritance, b r lower class as follows: Instit :t) poverty by providing a
» bequest, charitable acts and inte:e l?? < fakat et

: St-Iree 1oan

ISLAMIC FINANCE IN NIGERIA |
Islamic finance refers to the fi ‘-i

; . e financi : i
transactions are done in accordance wiltz;: ;gcsz:f:n h B T
to see Islamic finance as simply being Islamic b ! Clldn principles. The tendency is for people
beyond that. The bigger picture of Islamic ﬁl?;nce % I?Iid (tlhe avoaiance of interest. It goes
insuran : . cludes suc :
;zxszglvesceogcig,:a{;un II)) gﬂ:‘;‘c capital market_, Islamic asset managemce):tnhte.lrltazles?i?xiliséimm
ransparency, preservati pfrmmples, which encourage entrepreneurship risk-tak?nor
AT ricir’lp mutuallon' of property rights and ethical values such as justic’e fair dealing :
{ofarie ll))a k'g, 1 al cooperation and mutual respect among contracting pa;'ties mdeeg
sla nking is only an aspect of Islamic finance that received much attention in

Nigeria. 1

The agitat'ion for Islan}ic (interest-free) banking in Nigeria has taken quite 2 while.

However, Its manifestations started crowding from 1991 when goverxi’:\ment started taking
nancial Institutions Act

responsive actions towards actualizing it. The Banks and Other Fi
(Amended) of that year recognized banks that are established on the basis profit and loss
opened a non-interest

sharing. Other manifestations includé: In 1996 Habib Bank Plc
ister significant success because of absence of framework
came a full member

banking window but could not regis
during Obasanjo’s tenure Nigeria b
d to Jaiz Bank

for non-interest banking. In 2003, Qurl
of the Islamic Development Bank. In 2004, approval in principle was grante
ting mandatory capital requirement

to operate as a full fledged Islamic bank subject to mee .
of N25 billion. 2° the Central Bank under Charles Soludo joined the
is an international

In January. 2009,
International Financial Services Board as full member. 'The.IFSB
standard-setting organization for the Islamic financial services industry. *
In March 2009, the Banking Supervision Depqrtment of the CBN released the g;aft of ttlcx:
framework for the Regulation and ‘Supervision ‘of Non-Interest Banks m'd 1gS§n<:lSi
holders. In January 2010, the CBN Governor, ganusi Lamido Sanush,

comments by Stake
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set up a non-interest banki
' st banking unit i
banking model, which i g unit in the CB
N , which ine : N. In ki
operate either at Nmim;:‘t].l:;le};lnp“-,ntewst bunk‘;\‘i“}l;llllgrl,’a(zllo, the CBN released the new
N6 billion respectively. In Se ;‘slonul level with capital l-&:q‘:;l specialized banks and will
(NDIC) released its exposure [L)h;ltl;ber 2010, the Nigeria Deposil:“f::t: (-)f il
for commgnts by stakeholders. 2 T} On‘ Non-Interest (Islamic) Depo ftl;m‘lcg Corporation
the operation of the banks in Niv he L{}N has already issued the 1‘l~ 'b';\tonb“t‘.“““ Schkelfne
liceming l'L‘qnirel } geria. The frame ¢ wlatory framework for
cens nents. instr ; amework covers such cr:t.c N et e
window by (‘“"\’t‘ntim;al b"l:‘lll?e;tb gf transacting business eslalbliéi;;:i}:?gk:1(1)3 lb_bttxes a:
i A al bank, prudenti ) 58, 3 1on-interes
Accounting and other disclosure I‘EQUil-elllltlngl,lgehnes' risk management and Auditing,

CHALLENGES FACING ISLAMIC FINANCE IN NIGERIA

There are a number of

challenges that h
p . . 2 . . . ave § i i I
Islamic Finance in Nigeria. Some of these chtgllbejxggg i\ifed e e

1. Unfamiliarity wi 6 R
oy 8 lastt) I;:;]t)i}e;}:‘s Irsliz;mlc Finance system: despite the growth of Islamic banks
sfdeistanid-what Islam’ic B n}id people in the Muslim and non-Muslim world do not
anking actually is about. The basic principle is clear, that is

contrary t 1
ry to Islamic law-to-make money out of money and that wealth should
there is no single

ggﬁl;?;;gﬁtgfffs‘}:‘ﬁgaf = f:jnd, ownership of real assets. However,

it ladiiidus 1 ]an : nl;g. A major issue here is that, it is the Shariah councils ar
T ndWhatl slamic bank that actually define what is not Islamic banking and
at is not the acceptable way to do business, which in turn can complicate

assessment of risk for both the bank and its customer. 4
Lack of Sharicah complaint Liquidity Management Instrument: Islamic banks invest
.then‘ excess liquidity in interest-based instruments, which are liquidity management
instruments that are in the market, which place them at a competitive advantage with
respect to their cgnventional counterparts. In addition, the current inter-bank market
gnd the instrument used by the Central Bank for Monetary Policy Operations are all
interest- based with no equivalent government securities or other money market

instruments that are Sharicah compliant, all of which are essential to avoid a liquidity
bottleneck for Islamic banks when they come to operation. :
Lack of Knowledge of Accounting and Auditing Standar

Institutions, the balance sheet structure of Islamic banks is unique and even thoughy
. nization for Islamic Finan§ia1 Institution (AAOIFH}

the Accounting and Auditing Organiza
diting standard for Islamic Banking products is available. Thers
' n of the

on accounting and-au i
is the need to train conventional counterparts an

standard. #° ;
Prospect for Islamic Banking m Nigeria
are likely to increase

Islamic banking in Nigeria has 2 lot of prospects. Some factors that

d Pertinent to Islamic

.

d auditors in the operatio

e CBN, NDIC, Media publications and

paign, :
jvil organizations

1. Awareness Cam
ver by the N DIC

other efforts by
2. Provision of deposit insurance ¢0
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3. possible patronage by the teaming Musl;
: > m populati ;
panking due to interest elements in the convgmj(t)::; ;hat l::jad hither-to abstained from
ankKing.

Acceptance as potential alternative

t :
Possible patronage by ethical Christi::e conventional banks.
Global acceptance of the systemn. ‘

. hoped that with the backin
jt is hop g of the government and the regulators and the market
¢ I'Ke

disciPli"e that is expected from both the
'succeed for the overall good of Nigeria and rgigzr:?;ﬁ? and the banking public the system will

NCLUSION
2 ;
¢ 20" century has witnessed the resurgence
3 o P st of th R :
gocially gg!(ljlﬁ@nt asc;t is widely gaining acceptance erfllgtnt]éc Financial System, the system is
in Muslim domiz ated nations. The purpose of Islamic Fi ntion all over the world especially |
?,‘tabhsh an ecotg omic order t}}at conforms to Islamic law l(?::l c'lczll] Systent s to ety and
& orest. More than 70 countries have Islamic banks that U A APl Rt 400 FE i
égnvenbonal banking S_yStem. Several countries such as Piik(i)s er interest free alternatives to
optlaw every forgn of interest: And banks in these counn-ium SAQ I aave £l o it
éitensivelylslamlf‘method of depositandloan taking S iEve SR Ry th
ge, (o Bl:h}mlc finance is much more than just refraining from charging i
conforming to the legal technicalities and requirements on offering Islami fri%lmg Lty
but also a system, Whlch aims at contributing to the fulﬁllmgerft a(;rt}l:h ancial products,
objectives and creation of a just society. In the process of conducti i P
financial institution, seek to bring about a lasting balance between earrrxlign “Slcrlless, hs'lam_xc
order to achieve betterment for the whole community. This has been manifegstti aiptiré }: _nghm
objegtives Ot.' Islamie ﬁnancxa}l system, which are deeply rooted in Magasid crl-Shar:'“alhgtl:ar
detailsof which half been sugc‘cl:lmctly presented in the paper. the
The Government has to regulate the distribution and production of w i
: ; ealth in m
aISfJ has to §tlmulate agncu}tpre, commerce and industry by partaking in a bold v:g :;atyhsosl‘:
acnwpes v:nthm.lt monopolizing thqm. The're is however, a set order of priorities and the top
ce in it is assigned to the regulation of distribution and planning for the satisfaction of the

la
gaaic needs of every individual member of the society. Therefore, we hereby recommend the

followings: '
a. Responsibility of the state is to see that the system of Zakat and al} auxiliary measures

designed to take the surplus from the rich and distribute among the poor function

effectivelyand in the spirit of devotion toAllah. .

b. Public property is to be managed by the Government in the best way that ensures
maximum output and the same time preserves the free character by the endowment of

, nature. In addition, with regards to private commerce and industry, itis the duty of the
| Governmentto have an elaborate and effective system of Hisbah (market policing i. ¢
“  on the spot checking of weight:and measures, quality commodities offer for sale,

proper gradation etc.
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