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CHAPTER FOURTEEN

Capital Punishment in Nigerian Courts:
The Position of Abolitionists Vis-A-Vis Islamic Jurisprudence

By
Ahmed Abiodun Muhammed-Mikaaeel*

ABSTRACT

Pronqunc:ement of capital punishments have seen many light of the day to in the
Nigerian Courts fo the extent that a group of people (otherwise known as
Abolitionists) have kicked against pronouncement of capital punishment with a view
to abolish same. This made our courts to timeously intervene and confirmed the
constitutionality of death sentence in our criminal law jurisprudence. The Islamic law
jurisprudence is also firm on capital punishment in deserving cases. This study is
essentially literature based with particular emphasis on the Constitution of the Federal
Republic of Nigeria, 1999 As Amended as well as other relevant criminal law
legisiations. The study carefully examines the nature and types of capital offences
under Common and Islamic Law. It goes further to x-ray the object of capital
punishment and the attitude of courts to pronouncements in capital related offences
vis-4-vis the Abolitionists campaign hinged on the Nigerian constitutional provision.
The paper contends that under the Common Law, the attitudes of courts to
" pronouncement of capital punishment is positive such that once the offence has been
successfully proved beyond reasonable doubt, death sentence is not negotia ble. More
so, under the Shariah, neither the Qadi nor the executioner can lessen or reduce the
hadd punishment ordained by Allah (SWT). The study r ecommends pr actical
independence of judiciary so that they can continue to stand fim against the
Abolitionists jn their mission to get rid of the much important capital punishment.

w, Capital Punishment, Death
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the order of the day. The Role of courts in complementing

#sUring justice and orderliness cannot be over emphasized.
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another with no just cause depicts nothing to them. These atrocious acts went to an
ompted to make an amendment in order to

extent in which the legislature' was pr _ nendm :
cub the situation. The Constitution of the Federal Republic of Nigeria is very apposite
when it says: “every person has a right to life, and no one can be deprived

intentionally of his life. 2 _
urder shall be sentenced to

It follows that anyone who commits the offence of m hall be s

death. However, adverting one mind to the comprehensiveness of Islamic Law, same
is not silent on the foregoing issue as the Holy Qur'an®, in unequ'lvocal temgsprovldes
that “and kill not anyone who Allah has forbidden, except for a just cause.

It is thus amazing in the recent time that people are now having b?”VfUl of aUdaf_litv
to even challenge the legality of the law® enacted to ensure sanctity of human life,
justice and orderliness on earth. In fact, technicality is now being employed to

attempting to abolish the capital punishment as defined in a written law.

Based on the foregoing, this research examines the nature of cap_ital offences under
the Common and Islamic Law vis-a-vis the object of capital pumshment.under the
two laws. It also appraises the attitude of courts to pronouncement in capital related

offences with a view to proffer recommendations.

NATURE AND TYPES OF COMMON LAW CAPITAL OFFENCES

Capital offences, as its name imply, are offences that, prima facie, attract capital
punishment. They also mean offences punishable by death.” In the hierarchy of
offences in criminal law, they are at apex in terms of their grievousness. The criminal
has classified them as such because they are offences against the humanity. It
imperative to note that when capital offences has been committed, the accused has
done great injustice not only to the innocent soul of the victim whose blood cries to
the heaven but also to the society whose social norms and values had been desecrated

and broken by the criminal act complained of 8

* Ahmed Abiodun Muhammed-Mikaaeel, LL.8; LL.M; BL, Department of Islamic Law, College of Law,
Kwara State University, Malete, llorin, Kwara State, 07035064745

1 This is the body empowered to make laws for the country. This is in contradistinction to the Islamic
law principle which stipulates that Allah (SWT) is the Supreme Legislature.

2 This is contained in Section 33(1) of the Constitution of the Federal Republic of Nigeria, 1959.

3 see section 319 (1) of Criminal Code, Cap 77 Vol. V, LFN, 1990

:‘g;elzc;ly Quran which is the direct declarations and ordinances of Allah, the Law Giver.

|6 This is evident in the contention of the Abolitionist to abolish capital punishment from our criminal
aw

? Leslie and Sheila (ed), A Dictionary of Modern Legal Usage, Second Edition, p. 130

8 Godwin Josiah vs. the State (1985) 1 NWLR (Pt. 1) p. 125
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" The Nigerian constitution,"_’ like other constitutions across the globe, strives t

end to menace of the capital offences when it accorded the Ni :e_s N
jundamental rights to life and dignity of human person. To this end tﬁerizni lc‘ttifen
having adverted their minds to the grievousness of theses offen,ces dges;:edrﬁi
appropriate that in case of their commission, the capital punishmer’it inevitabl
follows. These capital offences vary form one legal system to another Inuariablyy
what may be termed ce_:_pital offences in the Asia might not be termed ;-.o in Africal
and vice versa.'? In Nigerian situation with respect to its common law, capital offences
have been carefully defined by both the criminal and penal codes. ! The combined
provisions of the two (2) codes therefore pointed to the fact that there are main three
capital offences that can be committed in Nigeria. They are, simply, murder, ' armed
robbery,® and treason.'* However, the nature of these capital offences are such that
before any conviction can be secured in their respect, they must be proved beyond
reasonable doubt in that any iota of doubt must be resolved in favour of the accused.

OFFENCES OF MURDER, ARMED ROBBERY AND TREASON

Murder PN
Murder has been described as “to kill (a human being) unlawfully with malice
aforethought or to kill wickedly, inhumanly, or barbarously.”*® It follows that anyone
who murders or is guilty of murder is a murderer for this purpose. !¢

According to Sir Edward (Chief Justice) Coke, murder is when a man ... unlawfully
killeth ...any reasonable creature in rerumnatura under the king's peace, with malice
aforethought, either expressed by the party, or implied by law, so as the party
wounded, or hurt, etc. die of the wound, or hurt, etc within a year and a day after

e ——

*See the Constitution of the Federal Republic of Nigeria, 1999 As Amended, at Chapter V), sections
33and 34 thereof. : '

P For Instance, in Mala sia, drug trafficking offences attracts cap .
::;‘(: 9the_f Af_rican couyntries, itgis not treated as a ca{:ital offence. Anotherigé:z flzgﬁz];tlsotf?:n::e;:;;
Capit " 5cria to emulate other countries in the 69? Thiciaiy comrr'nss f the day in Nigeria.

g, ofences that attract capital punishment, This is vet to see the light of th b s wermipa
of Nriimlr.‘a' code as far as Nigeria is concerned has its territorial limitation W‘ftgtinetriz

“Secgteina’ While that of the Penal Code only.operated in the_Nonhefn p'anzgoa g--

i ctior\ 319 of Criminal Code, Cap 77, Laws of the FedEr‘atlo‘n of Nigeria :

A secu? 02 Crimina Code, Laws of the Federation of Nigena 2:?5: ‘(TreachefY) of Criminal Code,
Laws of tn 3;’ (Treason), 38 (instigation invasion of Nige"a‘) aglci to the penal code at the applicable
ffctiOns, € Federation of Nigeria 2004. These are also applica .

ital punishment while in Nigeria and

. ress,
BurChﬁe‘d' EW., The ‘Engffsh Oxford Dictionary, second Edition, (Clarendon P

Oxfor,
g P 108



Law, Policy and Development Review 2 10

punishment cannot be imposed on the accused after his confession, uniess_ it is made
clear that he is not insane, or mentally troubled. If he is free from such deficiency, he
should then be submitted to the legal punishment.*® The best of mankind, Prophet
Muhammad (SAW) corroborated the foregoing position c?f Abu _Yusuf when he
carefully said that “my Ummah®’ will be forgiven for crimes it commits under duress,

in error or as a result of forgetfulness. **

It is therefore worthy of note that capital offences in Shariah are grievous in nature
to the extent that Al-Mighty Allah (SWT) has divinely prescribed capital punishment
i.e. death penalty in cases of their commission after being proved beyond reasonable

doubt.
THE POSITION OF SHARIAH

Murder

Islamic law recognizes, guarantees and protects the sanctity of human life and strict
senso disallows unjustifiable shedding of human blood by anybody whosoever. Allah
(SWT) makes the law very explicit when He says: “Do not kill a soul which Allah has
made sacred except through the due process of law."??

Thus, an offence of murder can be said to have been committed when a person has
killed another innocent soul unlawfully with malice or when the culprit has killed
another sacred soul wickedly, inhumanly, or barbarously.*® According to Anafi
Abubakar Garrba,*! one of the justifiable circumstances where the life of a person
may be taken without unlawful homicide being committed is a situation of an offence
of murder. This is because the offence of murder is not only regarded as an offence
against the deceased and Allah, but also an offence against the whole world. 42

The foregoing underscores the basic fact that murder is a grievous act under Shariah
which Allah (SWT) has regarded spreading of mischief in the land which offence is
bitterly proscribed pursuant to various Ordinances in the Holy Qur'an.

There are established legal sanctions*® for offence of murder under Shariah which

include retaliation, (Qisas), Blood money (Diya), expiation (Kaffara) and spiritual
consequences also follows.** In view of the topic under reference, major concern here

36Abdur Rahman, 1.D., Sharich the Isiomic Low, p.227

37 This refers to Muslim Community across the globe.

38abdur Rahman, 1.D., Shariah the islamic Low, p.228

33Q17:33

“Anafi, A.G., ‘The Punishment for Unlawful Homicide: A Comparative Analysis of the Common and
Islamic Laws’” Al-Maslaha (Journal of Law and Religion), Volume 3, 2004-2206, p. 157.

“1bid

420Q5:32 )

43 Oba, A.A., ‘Rethinking the Law of Homicide: A Shariah Perspective’, Essay in Honoyr of Professor
C.0. Okonwo (SAN), (Porthacrourt: Jite Books, 2000) edited by E.S. Nwachueet al, p. 04

4 Though this is not the concern of Islamic law or the State but between the culprit and Af1ah (SWT),

QOur Creator.
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is place on the retaliation (Qisas) as consequence of offe ]
The word ‘Qisas’, in Shariah parlance, means retaliati nce of murder under Shariah.

literally means he cut or he followed his track in purs?;rilt' I;r;iiai? grrar.lblc tﬁord which
mean Law of quality for the murder already committed®®. The ra‘tgison Tre}‘ore to
doctrine of retaliation in Shariah is to the effect that treatment of murderea eh o;dtt;e
the same as the horrible act. For this, Allah says in the Glorious Qur‘an-“g)S gu he
believe! The Law of equality is prescribed to you in cases of murder 5‘; };.IW 0
exceeds the limits of Allah shall be in grave penalty. "4 ... whoever

In another verse of the same Qur'an Allah (SWT) further declares in corroboration
thus: “"We ordained therein for them: life for life ...."%’

It is therefore important to note that Islamic Jurists are having difference of opinion
concerning the mode of punishment of Qasas. While Hanafis and Hambalis are of
the view that the criminal should be killed by sword whether or not the criminal
employed the same method in killing the deceased; the Malikis, Shafi's and Zahiri's
opined that the murderer should be put to death in the same manner he has killed
the victim.*® However, adverting one’s mind to the leniency of Shariah, the easy and
fast method of execution should be adopted in order to void suffering of pain as much
as possible by the culprit.*?

Apostasy (AR-RIDDAH)
Another capital offence under Shariah is Apostasy (Ar-Riddah). Ar-Ridaah means
rejection of Islam in favour of any other religion either through an action or words of
mouth. Thus, apostacy puts an end to one’s adherence to Islam. In Islamic legal
system, the act of apostacy is a very serious one to the extent that Allah (SWT) has
prescribed capital punishment® for it. The acts that constitutes apostacy may be
summarized thus:*! -
a) The rejection of the fundamental principles of faith such as Iman i.e.
faith in the existence of Allah (SWT) or in the Messengership of the
Prophet Muhammad (SAW);
b) The rejection of the belief in Qur'an, the message contained therein, the
Day of Resurrection, Reward and Punishment of Allah (SWT);
¢) The rejection of the obligatory ritual practices such as Salat (prayer),
Zakat (giving of the poor-rate}, Siyam (fasting in the month of Ramadan),
and Hajj (pilgrimage);
d) And imitation of the practices of non-Muslim in their prayers, etc.

**Abdur Rahman, 1.D., Sharich the Islamic Law, p. 232

““Q2:178

7Q5:48 )

‘“ El-Awa, M.S., Punishment in Islamic Law, (Indianapolis: American Trust Publication, 1993), p. 72

“YFor instance, execution of death sentence may therefore be carried out by gun. See Bambale, Y.Y.,

Crimes and Punishments under Islamic Law, {Mathous Land Books, Second Editign} p.73

i" Abdul-Qadir, z,, The Exegesis of Legislative Verse in the Holy Quran and Troditions, p. 105
*Al-Ajuz, AM,, al-Din, Manahijal-Shariah al-slomiyyah, (Beirut, 1969), Vol. 1, p. 105.
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The offence of apostasy is well established in the Holy Qm: r:mt lf:nd in ;hergzdt:t;qns
of the Prophet (SAW). The Qur’an says: “How shall Allah give Osii WI O reject faith
after they accepted it and bore witness that the Apostle was true an by egr $13ns and
come unto them. But Allah guides not the unjust of such the reward is that on ther.n
rests the curse of Allah, of His Apostle and of all mankind in that they dwell; nor will
their penalty be lightened. nor respite be their lot, except thO_S? that repent (er-ln)
after that and make amends: for verily, Allah is oft-forglwng., Most Mercifuyl
"?However, the punishment for apostacy is expressly provided.f(?r in the Sunnah of
the Prophet (SAW) when he said: “Whoever changes his religion (from Islam to
anything else) brings to an end his life.”5? ;

It follows that all the school of thoughts in Islamic jurisprudence unanimously agreed
upon the punishment by death in cases of commission of the offence of apostacy. [t
must therefore be noted that in a situation where one is forced to pronounce a
statement that amounts to apostacy while his heart is satisfied with [man (faith), the
issue of death penalty would not arise. This is because, Allah warns in the Holy
Qur’an thus: “Anyone who after accepting faith in Allah, alters unbelief, except under
compulsion, his heart remaining firm in faith; but such as open their breast to
unbelief, on them is wrath of Allah and theirs will be dreadful penalty.”54

The issue repentance is also worth of note before infliction of punishment in cases
of apostasy. On this issue, the jurists are not unanimous.55 Al-AwaZa'] and Al-Layth
opined that he should be given the opportunity to repent and if he dies, he is
discharged. But others said, he is not given the chance,%¢ However, this bnly applies
in the case of a Muslim who blasphemes. 57 .

Therefore, in Islamic jurisprudence, the offence of apostacy can be likened to ﬂ-,e
situ_ation of Al-fj in Al- ie. running away from the battle field in Jihad. This

anyone of you do turn his back to them on such a day - unless i

of war, or to retreat a troop (of his own) - he draws on himself th
and his abode is hell, an evil refuge indeed.”58 e wrath of Allah,

52Q3:86-89; Also, Q2:161-162,
53 Al-Bukhari.
% Q16:106.
% Al-Amir, Subul al-Salam Shariah Bulugh al-Maram, (Dar lhya® al Turath al-‘Arab; ge:
! ‘ al- Arab
N, p. 266 L Beirut, 1960), vo.

1bid

Maram, p. 266.
58 08:15-16.
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Adultery (AZ-ZINA)

In legal term, Zina means connection or insertion of male and female sexual orqans
between those who are not legally married.®® It is an unlawful sexual intercogurse
between a man and a woman who are not legally married to each other. Islamic
scholars have preferred various definition for the term Zina in Islamic jurisprudence.
Maliki School defined it as the entry of male organ into the frontal sexual part or in
the rectum of ‘a woman or a man without legal right or any doubt of it being
legal.®°Hanafi School, on their part, defined Zina as sexual intercourse of a man and
a woman who is neither his wife nor his slave girl nor is there any valid reason to
believe that the sexual act was committed under apprehension that a woman was his

wife or his slave girl.®’Shafi'i defined Zina as the insertion of a male organ into a
female sexual organ.%?

Ruud Peters,%® explained Zina as follows: “whoever, being a man and a woman fully
responsible, has sexual intercourse through the genital of a person over whom he
has no sexual rights and in the circumstances in which no doubt exists as to the
illegality of the fact, is guilty of offence of Zina."®

It is therefore to be noted that Islam does not only prohibits Zina but also sees it as
an act which opens the gate for many other shameful or humiliating acts which
destroy the basis of family thereby leading to quarrels and murder, ruin reputation
and property, and spread numerous diseases. No wonder the Qur'an says: “And
come not near to the unlawful sexual intercourse. Verily it is a Fahisah (i.e. anything

that transgresses limit), and an evil way (that leads one to Hell unless Allah forgives
him)."¢° '

The Prophet (SAW) also instructed the Muslims in most of his traditions never to go
near Zina. For instance, he was reported to have cautioned that even a mere look at
strange woman (in a passionate look) is also a sin.%® In another tradition, the Prophet
(SAW) posited that: “There is no sin after ‘association’ greater in the eyes of Allah
than a drop of semen which a man places in the womb which is not lawful for him.”*”

The offence of Zina is of two (2) folds, viz: Adultery — the one committed by a married
person; and fornication — the one committed by unmarried person. An unmarried
person, for this purpose, is defined as a free, matured person who has not

%9 Mohammed, N.U., Taming the Beast of Zina’, Al-Maslaha, p.236.
Dibid

€1/bid

621pid

€3 Ruud, P., istamic Criminal Law in Nigeria, p. 62.

&4 Q17:32

65Q17:32

 Mohammed N.U., ‘Taming the Beast of Zina', Al-Maslaha, pp. 240-241
67bid
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consummated any valid marriage.®® It is important to note thatf;nere p?ngtration is
sufficient to constitute the sexual intercourse necessary to the o e?ce 0 Ztll?a Also,
mere seeing a man and a woman on top of each other does not mean they have

committed the crime of Zina. Likewise, seeing a man and a wpmar; naked, standing,
sitting or on top of each other does not indicate the commission o Zina.

More so, the fact that a person has committed Zina is not an end in itself but a meang
to an end in that there are conditions precedents to be met. Thus,ﬁg’the hadd
1

punishment of Zina is inflicted provided the following conditions are me

The offender should be an adult male or female

It should be committed or done voluntarily

The adulterer/fornicator must be a Muslim

He/she should be a free person and not a slave

The adulterer should not only have been legally married but must also have

consummated the marriage with his wife”
The hadd punishment is applicable to non-Muslim who voluntarily requests

7@ e

for it.

The punishments of Zina are of two (2) types of: (a) flogging and exile’; and (b)

flogging and stoning to death (Rajm).” It is important to note that the punishment of

Rajm is valid and still subsisting under Shariah notwithstanding the arguments of some

unscrupulous scholars that the punishment of Rajm (stoning to death) is not justifiable

because the Qur'an is silent on same. The foregoing made Caliph Umar to posit thus:

“I am afraid that after a long time has passed, people may say: ‘we do not find the
verse of Rajm (stoning to death) in the book of Allah’, and consequently they may go
astray by leaving an obligation that Allah has revealed. Lol! I confirm that the penalty
of Rajm be inflicted on him who commits illegal sexual intercourse if he is already
married and the crime is proved by witness or pregnancy and confession.””

Highway Robbery (HIRABAH)

The term highway robbery is the common usage but it comprises any armed robbery
whether in town or in highway. It is a capital offence in Shariah which attracts capital
punishment.”Al-Hirabah or highway robbery is a serious crime according to the Holy
Qur'an.” The Qur'an called it “a war against Allah and His Messenger” and an

%8 Al-Amir, Subul al-Salam Sharh, (Dar, Beirut, 1960), Vol. IV, p. 4

% Mohammed N.U., ‘“Taming the Beast of Zina’, Al-Masloha, pp. 240-241
70 Al-Amir, Subul al-Salam Sharh, p. 5

1.Q24:2

72 Al-Bukhari, Kitab al-Hudud b
73 The second orthodox Caliph who succeeded Caliph AbubakarSiddig. The Hadith was reported by

Ibn ‘Abbas.
74 Abdul-Qadir, Z., The Exegesis of Legislative Verse in the Holy Quran qnd Traditions, p. 114

’5Q5:32



Law, Policy and Development Review

their property
re away from

samt?. vein, Ruud defined Hirabah as follows:
on with others in order to seize property or to

easons voluntarily causes or attempt
r pts to cause
any death or hurt or wrongfully restraint or fear of instant death or of instant hurt or

of i.nstant wrongful rest_raint in the circumstances that render such person helplessness
or incapable of defending himself, is said to commit the offence of Hirabah.”??

receiving an immediate help.” In the
“whoever, acting alone or in conjuncti
commit an offence, or for any other r

On the basis of the foregoing, Hirabah is an offence which attracts capital
punishment in Shariah and is bitterly and expressly proscribed by Allah (SWT). The
Quran says: “The punishment of those who wage war against Allah and His
Messenger, and strive with might and main for mischief through the land is:
execution, or crucifixion, or the cutting of the hands and feet from opposite sides, or
exile from the land (imprisonment outside his hometown); that is their disgrace in this
world and heavy punishment is theirs in the next world.”?8

However, the punishment of Hirabah varies depending on the circumstance of the
case. All the jurists agreed that whenever a robber kills with intention to rob and takes
away the property, he should be killed for his crime or crucified. But if he kills and
cannot get away with the loot, he should be killed but not crucified. Where he takes
away the property by the use of force of violence without killings, his hands and leg
on the opposite side be cut. But if he frightens only with the intention of taking away
the property but fails in the process provided he does not kill, ho should only be
exiled.”

OBJECT OF CAPITAL PUNISHMENT UNDER COMMON AND ISLAMIC

LAW

Capital punishment does not subsist in vacuum except with sote objects that go with
it. This part of this research will examine the objects of punishment fx"om C?mmf:rtl
and Islamic Laws’ perspectives. In the realm of Common Law, the obnactg o _capl(a)
punishment have been summarized as follows:® (a) deterrence, (b retribution, {c

disablement, and (d) educative.

—

_ iy 114
*® Abdul-Qadir, Z., The Exegesis of Legislative Verse in the Holy Quran and Traditions, p. 11
" Ruud, P., Islamic Criminal Law in Nigeria, p. 63.

®Qs:32 i
T Abdul-Qadir, Z., The Exegesis of Legislative Verse in the Holy Quran and Tra
bid, p. 32

ditions, p. 115
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Deterrence
The most important an i
Deterrence, as object of capita
more general view of deterring

i i i t is deterrence.

' ' biect of capital pumshmgn :
d Highy n03rC1(ig.fhbr]r‘fe(r)ltI seeks to impose pumshmen_t wltb the
tEe public from doing what the accused did. It is on

‘thi ffence is ve
the basis of this basis that it has been pronounc_ed thatd t?ls ?}p?hg gasi Ignorarrg
common nowadays and a deterrent sentence 1S Falle ¢ ot?lers 81 '
persons should not be allowed to experiment with lives of o ’

Retribution . _ e
Object of capital punishment, in this sense, is retributory in nature. Retribution

involves the process of ‘looking-back®?" at the circumstances of the- crime Commltt.ed,
and deciding what punishment the accused person deserves for his conduct, haw_ng
regards to his responsibility/liability for the crime. In this circumstancg, the capgtal
punishment is imposed to relieve the public's indignant feeling.® This object of capital
punishment strives to maintain that a person should be punished only if he has
actually committed an offence as defined by law.%

Disablement

This is another object of capital punishment. It, prima facie, does not focus largely
on punishment as may easily be thought. It is logically the most efficient way of
preventing further crime. In this situation, capital punishment seeks to impose
supreme disabling punishment and in this sense, no other forms of punishment fit in
. except capital punishment. The foregoing informs the reason Wooton posited that

“the criminal courts should unashamedly aim at the reduction of criminal behaviour,

and regard should be paid to question of quilt and ¢ ik .
relate to this aim."8% 3 esponsibility only in so far as they

Educative

cted of a crimina! f'f‘e Federal Republic of Nigeria 1999, As Amended 3 person
Prescribed in written law® otience unless that offence is defined and the penalty therefor is

*Wooton, Crim
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Howgvlflr, i Is}l]amic lel:lispruder}ce, objects capital punishment also hold water
:ﬂvaﬂa a!{s:orrxhais we have objects of capital punishment under the conventional
. ave same in Shariah. Thus, objects of capital punishment in Shariah
include preservation of life, preservation of property amongst others

Preservation of Life

In modern system, preservation of life is held in high esteem such that if right to lif

is brgached, the State bef:omes a party in all such cases instead of satisgfying thg
aggrieved. But under Shariah, an equal right of revenge is permitted (i.e. eye for eye
ear for ear, limbs for limbs, and LIFE FOR LIFE is the applicable law®’). The law is
made by Allah (SWT) to ensure preservation of life. The reason being that, under
Sharilah,. the underlining principle for object of capital punishment is to ensure total
eradication of grievance from the heart and mind of the aggrieved party.®

Preservation of Property

In Islamic jqrisprudence, greater value is attached to the property which a person can
own and dispose without any hindrance from anybody.®” To this end, Allah (SWT)

prescribed severest punishment for capital offence of robbery which goes a long way
in denying people of their right of ownership in their properties.*® Thus, one of the
main objects of capital punishment in Shariah is to ensure the preservation of

individual and public property.

Apart for the foregoing, the following have been proved to be objects of capital

punishment in Shariah, viz: _
a) To award punishment equal to the magnitude of the guilt of the culprit;”!

b) To execute the culprit publicly so that the officer may not favour anyone

while inflicting the punishment; and
¢ To serve as lesson for others so that inclination of crime be removed

through the operation (execution exercise) and none may dare commit
crime.* _

ATTEMPT TO ABOLISH CAPITAL PUNISHMENT

An attempt to abolish capital punishment was brought to lime light in the celebrated
case of ONUOHA KALU VS. THE STATE? before the Supreme Court of Nigeria.
This is owing to the pending controversy surrounding the con_stitutionality of capital
punishment in Nigeria since the enactment of 1979 Constitution of the Federal

Republic of Nigeria.**

B7 Qs:48
® Muhammad 5., The Penal Law of Islamic Shariah, {Kazi Publi
¥ Qa:32
%Q5:32
91
”:::hammad, .S., The Penal Law of Islamic Shariah, p. 10
li
93
. (:Ess) 12 SCN) 1. Also, (1993) 13 NWLR (Pt. 883] 931. ;
" e 1379 Constitution of the Federal Republic of Nigeria has been replaced by another i.e.
Onstitution of the Federal Republic of Nigeria, 1999, As Amended. The provisions relevant to this

cation Undated) p. 12

oy



218

Law, Policy and Development Review

(supra), one of the issues raised. inter-alia, was ‘\n_rhe?:her capital
with the provision of the 1979 Constitution. It was
contended therefore that death, per-se, amounts to inhuman treatment and Telie!nce
was placed on plethora of authorities to this effect. It was furthe.r gontended that since
the advent of 1979 Constitution, there has been much legal opinion to the effect th;t
the provisions of the Constitution have impliedly gbrogated the de_ath penalty in
Nigeria.®® The pertinent question at this juncture is: what then brings abput. the
difference of opinion as regards the legality of capital punishment in our Constitution?
To answer the instant question recourse shall be made to the problcm(.s)‘ posed by
interpretation of statutes in our courts. This brings to the fore the position of the
Legendary Jurist, Lord Denning, M.R., thus: “Whenever a statute comes up for
consideration, it must be remembered that it is not within human power to foresee
the manifold set of facts which may arise, and even if it were, it is not possible to
provide for them in terms free from all ambiguities. The English Language is not an
instrument of mathematical precision. Our literature will be more poorer (SIC) if it

were, "%

In KALU'S case
punishment is compatible

It is in view of the fore going that Appellant in the case under reference argued that
the major death penalty prescribed for murder in section 319(1) of the Criminal Code
of Lagos State violates sections 30 and 31 of the 1979 Constitution and as such, the
punishment prescribed therein is invalid, null and void. To this end, they place
reliance sections 30 and 31 of the 1979 Constitution. Section 30(1) that “every
person has a right to life, and no one shall be deprived intentionally of his life, save
in execution of the sentence of a court in respect of a criminal offence which he has
been found guilty in Nigeria.”*’While Section31(1) provides that “every individual is
entitled to respect for the dignity of his person, and accordingly —no person shall be
subjected to torture or inhuman or degrading treatment.”%®

Based on the foregoing provision of the constitution, the so called Abolitionists
contended that death sentence has been implied abrogated by the constitution with
particular emphasis on section 31(1)(a) quoted above. It is imperative to note that
some attempts™ have been made in the European countries to abolish capital
punishment from their criminal systems which attempts were successful. One of such
attempts culminated into the enactment of the Murder (Abolition of Death Penalty)

write up are in pari-material, though the numbering of the sections in the 1995 Constitution may
vary.

9Kalu vs. the State, opcit,p.5

%(1949) 2 K.B. 499

97T s pog < . .
his provision is now in section 33(1) of the Constitution of the Federal Republic of Nigeria, 1999
As Amended

8 This provision is now in section 3

1 . . . - -
Asmanded : (1) of the Constitution of the Federal Republic of Nigeria, 1999

95 ; "
Herbert H.H., Against Capital Punishment, (New York, Oxford University Press, 1996), p. 32
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Act, 1965. This law, in the case of an adult, substitutes life imprisonment for death
penalty and in the case of murder committed by a person under the an O; 1e8al

sentence of detention during Her Majesty’s pleasure.!® In view of thegebo tLa
FURstonS that readily come to mind at this juncture are: has an attempi ;\;ecie te
abolish capital punishment in Nigeria yielded the same result? Is reverse the ¢ i
Nigeria? These shall be addressed below. ase i

CONSTUTIONALITY OF CAPITAL PUNISHMENT BY SUPREME COURT
OF NIGERIA

The Supreme Court of Nigeria'®! consisting of seven Justices'® of the Court gave a
unanimous decision affirming the constitutionality of death sentence in Nigeria of
which judgment was delivered in December, 1998.'%Iguh, JSC, delivering the
judgment held that “upon a careful consideration of the various foreign authorities to
which our attention was drawn by the appellant, the opinion that the death penalty
perse amounts to torture, unhuman and degrading treatment and, therefore
intrinsically unconstitutional seems to me a minority view. Indeed, a close study of
those decisions reveals that foreign jurisdictions that have similar provision in their
constitution as ours have repeatedly pronounced the death penalty to be
constitutionally valid ...."**

In the same vein, Wali, JSC, expressed similar view that “the purport of section 30(1)
supra is that death penalty is constitutionally recognized in the way and manner
prescribed by law. It is not the function of the court to apply canon of interpretation
to invalidate a valid and legal legislation for only reason that such legislation is not in
line with its social thinking or is not liked by a fractional section of the Nigerian

people.”1%®

The foregoing view of Wali, JSC, prompted Iguh, JSC to declare that “... nor have
[ found myself able to hold that this court is entitled to repeal or revoke laws ostensibly
based upon notions of public policy or sanction simply because such laws, for one
reason or the other, are said to be unacceptable to a group of persons or a section

of society.”1%

107bjd

“%IKalu’s case (supra)

*2Uwais ML, (CIN); Belogore, 5.M.A; Wali AB. KUtigi LL Ogwuegbu E.O.; Iguh A.1; and one other.
? Oba AA, Capital Punishment, Death Row Phenomenon and the Supreme Court of Nigeria,

Unpublished, '

QU’:IQiIflile:;s‘ the State, op cit, p. 31. Similar cases where death pena

s 28“;“;* of the right to life in the constitution are Gregg vs- G

. (1976]; and Woodson Vvs. North Carolina 428 U.S. 242.

105K ajy vs
196(big p.'st he State, op cit, p. 56

Ity was affirmed because of the
eorgia 428 US. 153; Jurek vs.
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is not the function of the courts of law to abolisf}] death sentence. The responsibility
is on the legislative body if at all it is necessary.

i iah, Qadis are powerless from refusing to apply the hadd
In the same vein, under Shariah, a I?(SWT). T e in Ielaric logal

i rdained by Alla
punishment as expressly ordained by 121 yich translate to mean that there

system, Allah (SWT) is the Supreme Law-Maker _ :
is no circumstance that can enhance the Qadis to derogate from Allah’s

commandments!?? save in cases of doubt.

The dissimilarity between the attitude of courts to Prouncement of capital punishment
under the common and Islamic law is that Shariah Courts are bound to apply the
hadd punishment {capital punishment) till eternity. While under that Qf common law,
the pronouncement of capital punishment may not be perpetual. Th}s may occur by
the legislature dancing to the tune of the section of the society by abolishing the de.ath
sentence and substitute same with life imprisonment in some Western Countries.
Even when death sentence subsists, the President of the Country or the Governor of
a State may reduce it to life imprisonment pursuant to the prerogative of mercies

conferred on them by the Constitution.

Under Islamic law, the law is not susceptible to changes as in the man-made law due
to infallibility of Allah (SWT). Thus, all hadd punishment with respect to capital
offences can never be changed or maneuver and it follows that the Shariah Court will

continue to apply them as long as earth subsists.

CONCLUSION
The two systems’? of common and Islamic law in Nigeria point irresistibly to the fact

that pronouncement of capital punishment is a reality in the country. The courts have
consistently hold this view till date. It must be noted that section 33 of the Constitution
of the Federal Republic of Nigeria, 1999, (As Amended) to a very large extent
prevents the commission of capital offences. The section does not make the
pronouncement of capital punishment and its subsequent execution inhuman and
degrading treatment. Thus, contention of the abolitionist in Nigerian courts that the
provision section 30 of the Constitution of the Federal Republic of Nigeria, 1999 has
1mpliedly abrogated death sentence in our criminal law hold no wa’ter Their
contention indirectly advocates a scenario that would despise the sanctity of .human
life and dignity of human person as enshrined in the constitution and Holy Qur’an.

;llus, the ::httitude of courts to th? Prouncement of capital punishment is positive in
sense that they perceive the ‘pronouncement of death sentence’ as intrinsically

12%alu vs, the State, op cit, p. 52
121065:18

12Sayyi e Bl
a2 T::'S;g; :‘:::’:0 ﬂijfn_(Thfs Religion of Islam), (1.1.F.5.0. Publication, USA, Undated), p. 19
aw in Nigerla is tripartite in nature. In addition to the common and Islamic laws

considered in this research th i
. there also exists 3 syst i
of the lad with its uniquely distinctive features e A 8 o eosnredby theaw
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constitutional as rightly upheld by the Supreme Court.'?* Under Shariah. much -
the life is sacrosanct, so also is the hadd punishments ordained to preserve same is
sacrosanct. Neither the Qadi nor the executioner can lesson or reduce the hadd
punishment. |

Thus, it has been found that Islamic law, being the Divine Law prescribed by Allah
(SWT), is not susceptible to any changes whatsoever no matter the circumstance 26but
common law changes as time goes on. Hence, the common law courts in Nigeria
who are the judicial arm of government established to interpret the law of the land
(i.e. protecting it) should continue to stand firm against the abolitionists in their
mission to abolish the much important capital punishment. This can be achieved
through practical independence of judiciary so as to avoid prejudice in their functions
and follow the law to the latter in accordance with the justice of the case. '

Also, the legislature, being the nucleus of the society who they shapes societal
behaviour in all ramifications, should continue to ensure the existence of death
sentence in our law and shun every act tending towards abolishing same. It is
therefore imperative for Nigerians to ensure they vote people of integrity and good
conscience as their legislators because of its inevitable consequences.

e —

124
On
o Qz'-;c:igakalu vs. The State (1998) 12 SCNJ

uss'h_ariah is all about justice and fairness to all. The laws that were applicable yesterday are also
:r;p:fcame today; so also tomorrow (i.e. in future). The laws that are applicable to the poor are also
av‘:;::b‘e tothe rich. The law that are applicable to Arabs are also applicable to non-Arabs. The

3t are applicable to the whites are also applicable to the Blacks.



