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ABSTRACT
Before the advent of colonialism, customary arbitration and mediation wer

the quest for speedy and amicable resolution of conflicts. The usefi ines
rel!lcmenl of di. \puter cspe('mll ly commercml dlspules suc 11 as debt settlem

ther efore /ooA.s at the concept of court com:ected ADR in resolvmo cOrl/h

emphasis on the workplace, the usefulness or otherwise of ADR is p)
{3

Jurisdictions especially in Australia and South Africa with copious refer

common and civil law jurisdictions. The chapter thereafler offer
recommendations. i
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Introduction d : ¢

The ability to resolve disputes and conflicts amlcably, expcdmously and in a.cost- ;o
effective manner under the law distinguishes a civilised society from a primitive one. -
Litigation under the Nigerian legal system is essentially adversarial and confrontational;
associated with inordinate delays, inadequate. infrastructure; court congest.on, inadequate
court rooms, corruption, case backlogs, insufficient Judlcral officers, high qualitative and
qualitative cost of litigation procedural’and evndentnl rules.”” "When the litigants or the
public perceived that justice is not served, the would-be litigants or the dllussatlsf ied litigants
may choose to distrust the legal system thereby, resorting to self- help™: ot self-denial. In
clucidating the issue of self-help or self-denial; Oputa JSC, aptly stated thus 'In theory our
constitution in its preamble talks nobly of promoting the good government and welfare of all
persons in our country on the principle of freedom, equality and justice. Butin actualprachsc U
one sees that it is the powerful the rich, and the ‘dominant:class. that'seem 10 have all'the -
rights, while only the rights left to the poor, the weak and the dowutroddcn secm to be the‘ x
right to suffer in silence, to be patient and waxt for. thelr rcward in hcaven (|f they are
believers)'.™

Botha listed the followmgs as causes of dlsagreemems in commurclal transacllon.s-
misunderstandings usually occur based on poor communication, values differences between:
people, professionals and skills; people often have: unreallsuc expectations.” The client
wants speedy completion and a quality product at.a‘low: pnce ‘while the contractor may
require more time, a more reasonable quality and maximum price; emotions play a role, the
inability to handle stress causes dispute. A person's self-esteem (or lack of it) can also cause
disputes. " Factors under this heading include languages, dynamics, geography, childhood
experiences, upbringing and religion; education levels and both structured and unstructured
learning can have an influence on conflict;:there are'many differences between pro;ects :
From one project to the next there are different: bulldmg teams, different financiers and .
different designers; Changes to plans, deadlmes payment dates dnd $0.0n, can Lause
disputes.™ :

: A dispute could anse due to the delay caused by the weather, a sub comrdctbr, the 4L

bank or a third party; parties often inadequately define quahty High quality may-mean
different things to a plasterer and to the pro;ect drrector or prq;ect mdnager One musl use .

*Qyesola Animashaun, PhD BL, ACIT Scmor‘ ecturer, Facully of Law Kwara Smte o |
University, Malete, Nigeria. - : S
**Abjodun Amuda-Kannike, SAN, PhD BL FClArb AClT Dean Faculty ol‘ Law : ]
Kwara State University, Malete, Nigeria.. "+ - -0 :
*MA Owoade, 'Global Trends in Court Connected Allemnlwe Dispute Resoluuon Quo Var.hs lhe ngennn
Judiciary' in CC Nwexe, AJ Offiah and AO Magboh; Jnr (eds), Beyond Bar- Advocacy: Mulnduc:nlmarv
Essays in Honour of Anthony Okoye Mogboh, SAN, (Impact Global Publishers’ 14d2011) 700, :

"“Ethnic Militias such as Indigenous People of Biafra;/Bgbesu Boys, Bakassi, Odua Peoplcs Congmss
Election related violence, Operation We hc.cvencoupd’élalare linked withi injustice. . - i
YSee the dictum of Hon. Justice CA Oputa 'Human Rights in the Polmcal ‘and Legal Culture olegena @ i

"H Botha, Conflictin the Canrlrucnon Indurrry (BcllstoneTralmng lntcmationul lened, "000)
""Botha (n 5)above. 3 L
"Botha (n 5) above.
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objective standards to define materials and workmanship. One must precisely describe .
one requires. A client may specify a much higher standard than what he really wams“h.
wanting a lower price and so on." The erstwhile President of the National lnduslnal(qm
Nigeria™ posited that workplace conflict in Nigeria may be due to any ora combmauu-”,
the followings: the absence of National Labour Pollcy, lack of respect for the tcm\m
collective agreements reached between employers and cmployees; frequent rev.nu,rg“
industrial action such as strike by labour union; inadequate labour law; lack of skifly
manpower by the regulatory agencies and institution; lack of discipline and honesty o,
part of the lmdcnlup of the labour union and the administrators (allegation of 1,
remittance of check off dues, sit tight leadership, lack of accountability, dictaty,
tendencies); poor labour inspection culture. When such a dispute arises, it is Ideallhalu
resolved promptly, at reasonable cost with a view to continue the existing relahomh.p i
behoves on thcjudlcmry toresolve disputes and conflictin the society.

The judiciary is the arm of the state charged with resolution of conflicts; spz,
efticient and fair dispensation of justice is a sine gua non for a stable, just and develope]
developing) society. Actually, it was regarded as the last hope of the common man inNige;,
This made Gladstone, commenting on the British experience to state that 'National igjus;,

is the surest road to national downfall'.”” The judiciary should serve as the institution s -
rescues the citizens from the recklessness and arbitrariness of the exccutives and g,
lawlessness of the legislature. The reputation of the judiciary has however been taintedu;

corruption,™ undulv long dch\' in rendering verdict.,”” high handedness of some juie

interference from the executive™ and similar vices. Litigation is therefore time consums. |

cmotionally traumatising while the cost is prohibitive.

"“Botha(n 5) above.

"“[Hon Justice Babatunde A Adejumo Building Effective Conflict Management Mechanism for Susiaisz;, £
development in Nigeria being a Paper pn.\(.nl(,d at the 7" edition of the National Labour Rclzh(msS.N_

Qr_.1n:~.cd by the Micheal Imoudu National Institute For Labour Studies, Ilorin onNov 17°2011.

"MO Adelcke, 'Lagos State Multi Door Courthouse: An Appraisal' in O Orifowomo etal. Lan Pw.ua

Development, Essay in Honour of Babatunde Raji Fashola SAN (NBA2010)317.

*"WB Adisa and TA Alabi 'An Empirical Investigation of Court Users' Encounter with Bubery]a,_‘

Extortion and Corruptive Victimisation' 2021 75(1) Crinre, Law and Social Change 141-163;

Kayode Eso's Commission on Judicial Reforms which found 28 Judges ofSupcnor Counscu|pablcof:m¢
ranging from low productivity to corruption. The report was submitted in 1994; it was oomtdémﬂz:x :
\uuonal Judicial Council, it was not acted on by the Abacha Government that xnaugumedtbc@“,

Some of the indicted Judges continued in office, others retired while the rest died. Also, foutjuﬂe mh

the panel of Akwa Ibom clection petition tribunal were investigated, found guilty ufcorrupli(m

dismissed- Reported in “Nigeria Muse” of 28/12/06 in hitp:/www. nigerianmuse.com/essay ﬁe@.ﬁ 3
24/03/12. In a related case two justices of the Court of Appeal took #15 million and MtZMxﬂmap ‘
judgement in favour of their patron whilst the third judge refused the bribe and gave the dissenting jidzaet
The casc was investigated and the guilt of the two judges was cstablished. 'l'l\v~ National Jodsi (e
recommended their dismissal for cormptmn and abuse of office. The I’lL>1dcmacnngunderSectum’W’?‘

1999 dismissed the two Justices on 3" May, 2005 Reported in http://www.nli.org/notes.

" Wakine v Ade Joln (1999) 9 NWLR (pt.619) p. 403 -the case took 11 years in the high coundictesm? o
adjournment; Lasisi Atanda v Ajani (1989) 3 NWLR 511, the case took 10 years (omchlheSv;m:ur

which ordered a trial de novo; Ugo v Chukwu Olul\ue(l‘)a‘)) I NWLR 566, After 18 years the sypeaz s £
ordered atrial de novo; R. Ariori & ors v Elemo & Ors (1983)  SCNLR 1. -thecase looktwent) -twoyezi

yearsto reach theapex court Supreme Court, which ordered a trial de novo by the High Court.
See for instance the saga of ex-President of the Court of Appeal- Justice Salami nponcdm do p
September 2023. 2

-124.

Thus. some of the citizens choose to either forgo their rights or resort to self-help. ln
(he quest 1o decongest the court, re-invent the judicial system and ease commeml:g
(ransactions, among other things. the Nigerian state has introduced, and the court connecte
ADR. Theidea of ADR is not foreign to the Nigerian traditional system™ butthe ability ofthe
Nigerian traditional institution to carry out this function is hampered by the growing
cosmopolitanism of the hitherto indigenous and homogenous society, corruption and the.
dmndlm" respect for the traditional institutions. Slmlldr]y, the Bible and the Qurdn
encourage \I)Randpmuctullmuluuonutwnﬂlcls i 3

The Concept of Alternative Dispute Resolution- = - * ‘
ADR may refer to arange of procedures Ihat scrvc as dhcmau cs to lmgatlon m the :
courts for the resolution of disputes, g,cncrally mvolvmg the intercession and assistanceofa -
neutral and impartial third party.” ADR is a group of flexible approaches to rcso]vmg-'
disputes more quickly and at a lower cost without formal trial. Itis a term, which has become
associated with a variety of specific. dlsputc ‘fesolution . opnonq such as ncgmlanon,..
mediation, conciliation, mini-trial, case evaluation and a lot of other hybrid mechanisms.** -
pretorius reters to three major categories ofdlspute resoluuon mcchamsm ‘which are: first, .
dispute resolution processes involving private decision-making by the parties themselves;
this category would include: negotiation and. mediation.™ Second, dispute . resolution
processes involving private adjudication by third parties such as arbitration. Third, dispute "
resolution processes involving adjudication by public’ authority. This. category would
include administrative decision-making and formal- litigation  before -the .courts. - ‘ADR
includes practices, techniques and approachcs forresolvmg aud mauagmg conﬂlcts shortof,
oralternative to, full-scale court process.™ .
The variety of ADR models found in various Junsdxcuous may be dcscnbcd in.two’

" fundamental ways: basic ADR .processes, which include ‘negotiation, . conciliation, -
:- mediation, and arbitration; and hybrid ADR processes, in which specific clements of the

~ pasic processes have been combined to create a wide varicty of ADR methods (f'ormstancc,‘
“mediation is combined with arbitration in- med—arb) Hybnd ADR processes may also

‘Agu v ikewibe (1991 3 NWLR (pt. 180) 385; Ohiaeri v.4Aabe"e(l993)2NWLR(p!. l)l Okere v Niwoke

¥
(1991) SNWLR: Awosile v Sotunbo 1992 SNWLR (pt. 243) 514; Ojibah v Qjibak 1991 SNWLR (pt. 191)296;.

‘Matthew Chapter 18 verses 15-16 ofthe Holy Bible; the Holy QumnChaptcrl\’(Sumtullem)Vcrsc35 i
*BA Gamer, Black's Law Dictionary (9th ed. West Publishing Co.,.2004) 91; EO Ezike, 'Developmg A

Statutory Framcework for ADR in Nigeria-(2011-2012)-10 Nigerian Juridical' Review 248; PO: Idomigic,
Alternative Dispute Resolution Mechanisms' in AF Atolay'm and PC OLom, (eds), Modern le Pmcedum
Law (The Dee- Sage NigeriaLid., 2007) 563-585 at 563. : s
*Goldberg, ctal, Dispute Resolution2nd ed., (Little, Brown and Co. 1997).

‘P Pretorius, Dispure Resolution (Juta & Co. Ltd., 1993)133; see also C B\fumbwe and'DW Thwala *An

Exploratory Study of Dispute Resolution Methods in the South African Constriction Industry’ lntemunoua]

Cmr/éwnce on Information and Finance IPEDR vol. 21 (IACSIT Press,; 2011)
“*Alternative Dispute Resolution Practitioner's Guide ‘March 1998. Technical Pubhcauon Series Cenler for

Dcmou.xcv and Governance Bureau for Global Programs, Field Suppon -and Rcsuarch (US. Agcncy for
nternational Development Washington, DC)20523-3I00 SCRLE :

125+

CamScanner


https://v3.camscanner.com/user/download

fnoorporate features found in court-based adjudication; tor “K‘,""l"“-‘ the tnini i
“"J"('lt'mlnn-lil\cmuwnlminnnl‘;\mmnvnlxumlpuml'swnhnct’.ﬂlllﬂlmh iz

Alternntive Dispute Resolation <Terms and Conceplty RO Lo
The US Centie for Public Resourees listed the ditferent ADR types and ter g &
follows:™ S
Court-connected ADR; telers to ADR processes that are linked formally tgv.tlle_'(lmc{;]

Justice system; such ADR aetivities ave authorised, offered, used, reterred by, of based ongh, -~
court system, Cout-based programmes and court referrals o private ADR syl\j};_ca-& &
covered by this term, Ageeements arising out of court-conneeted ADR may be eiforcebles, £
court arders. However, not all ADR are court conneeted. Facilitation refors (o d processy, -~ £
which a third-party neutral helps the parties reach consensus on disputed issties. "Amediste 3
is o taeilitator; an arbitrator is not" The following are important terms and lnd[qm;g@k =
attributes of'the concilintor oratbitrator, for instance impartiality. RIS oo X

Impartiality/Neutrality: vefers to the third party's disintercstedness in the dispute, R/h°h‘_"‘0
personal stake or interest (financial orotherwise) in the situation, Onthe other hand, 8 neurs)
third party has no inclination one way or another regarding the dispute or the dispulnq_q. I
may be said that finding an impartial third party is casier than finding aneutralone, © < =

Mandatory/Voluntary: These terms refer to how disputes ure roferred for ADR processes If
the parties are compelled to use ADR by the court or stutute, then the use is nn\ndq(ut}{. Iihe: -
use is based wholly on the consent of the partics, then it is voluntary, LSRR

Nonbinding/Binding: Where the disputants are required to aceept and respeet the ourcong
the ADR process, such as third-party opinions, that process is binding. ADR otite
are advisory only are a feature of nonbinding processes. As a rule, disputants dre not by
by an outcome or resolution in ADR, unless they agree to be bound. However, il
exceptional situations of mandatory binding arbitration such as under the conrt ed

ADR model.”

Basic Alternative Dispute Resolution Models b
Negotiation: The most common form of dispute resolution, negotintion, is the e
which the parties voluntarily seek a mutually aceeptable agreement to resolve their cor
dispute. Compared with processes involving third parties, generally negotiationa

e b 44 e e T S s 5 e e et et e, et B N e N M e b e e 2 G

"'A Akeredolu, 'Institutionalising Alternative Dispute Resolution in the Public Dispute Resolution §;
Nigeria through Law: The Lagos Multi Door Court House Approach' 2004 12(104) U8-China la
109, D
"'Center for Public Resources/CPR Legal Program, Judge's Desk book on Court ADR (Federal Judict
1993) 31, o 2y
"BE Ewulum, 'Alternative Dispuie R\:.mlbuliun Mechanisims, Plea Bamgain and Crimvinal Justice
Nigeria' 2017 8(2) NAUSLS 119-122, :

<126

ToRATE T (e

disputanty thenmelves o control the procews and the solution, Exaniplesc dicat
peprotaton aining" South Afvica- negotintion of commnity - dapubss; Ao,
envitonnental conflier” AR s U

Conetliation: A procews i which a thivd party meots with the disputiiiy separataly
cttort to entabheh mutual understanding of te undenylng cnuses 6 the dispute pad thel
promnte settlement i viendly, un anbigtonistie uumum;..-Qﬂg-ujlw;{im mp,-und wer
auttiviont, o resolve disputes. nstinees inetude the South Afyiea Cane Stidy=C oo v
for Concilintion, Mediation, and Arbitrtion: Bolivin Case Swdyy Colombia- Hoge
Chamber of Commeree ventres,” IndinsPeople's. Cowt “Lok Adalat”" Supine
avetdont \-ivlnn.-.nmlhn‘umm‘ucnmmml_uﬁ."‘ I e R e AT 8 S

Mediation: A voluntary and informal process in which e dispating partios seloct i doutie
ghited party (o parties) to assist them dn reaching o mutally acceptible settlement, Unlike e
udpee o arbitrator, the medintor hak no powar. to impass & solition on e disputas; instend,
the nediatoragists them inshaping solutions to meet thelr interests, The mediatoi's ole ana
the mediatfon process - may vary significontly, depending on the -type i’ dispute and
medintor's approaeh, Medintors ean employ w widg sange of technlgues, (ot axariple, assist
particy to commuileate effcetively and to develop a cooperative, problemsolving attitude; -
identity parties'underlying interests; identify and martow issues; transmiv messiges between
parties; explore poskible options tor agreement.and the consequences of non-settletnent. -
Jurisdictions such as use mediation on speciie issues= ndonesin: envitonmental disputes,™
Malaysine intersethnic-disputes,” - Indin- civil and- celminal coses,” USA-~ community

medintion,” und nuanditory civil case mediation in Noth Caroling (USA) 0

wpimothy Lytton and Cenieno Rivis Salvidor Lo Resoluclon do Jox Conflicos s Nicomguat (i William -
pavis (ed), L Resolucinde bos Conflicios en Amirica Latma (Grantea Pablioation 2007, 007

micthstopher Moore and Mas Aehimad - Santosa;. Developing  Approprate” Vuvironmental Conflict

Manogement Procedures in lnduncslg\:'_'lu}lcgrul»iug Traditional-and New Approaches’ 1998 19Q) Cultiieal - =

sirvival Quarter(y, 23:29, SRR R S VIR g PR\
ot (0 21 H19-122, U Ol "Ly and Praeiiee of Congitiatlan in Nigeein® 2012 36(1) Joumal of African.
LawR 7008, A L e e L SV
Hvnon andd Salvador (n22), e S T S R S S T
wiqarah Leah Whitson 'Neither Flsh, Nor Flesh, Nor Good Red:Herring”-Lok- Adalta: An Hxpenment g -
tnformal Dispute Resolution jn Indin'1992 8(3) Hastings Internationaland Comparative Law Review 391 445
ihid. : e e S LGRS N e
u',”’“l' 3 R ¥ Lt \ > Sl N e o .I X ’ Y .'
wan Halim Othian, 'Community Mediation in Maligsiat A Pilor Progiam for the Departinent of National
Uuity' in Fred £, Jandt ond Paul B, Pedersen (eds);, Constrictive Conflict Management: Asid-Vac ifie Cases
(Thousand Ouks & Sage Publications, 1996) 2942, T e -

"Gene Kassehaumy, ADR tn India; The Lok Adalal ay unA/trrhai[w'lﬁ('m}/flLl!iyuh:hrﬁ/l'«mmu( Injwy il .

Criminal Cases i South fodia, Working Paper Series 19895 (University of Hawail it Manoa, Program on
Conflict Resolution), P i 3 s
MDaniel MeGillis, Commnity Mediatlon” Programs< Developments and Challenges (1S Dopartinent of
Justice, National Tnstituto of Justice 1997). 2 R o AT

“Stevens H Clarke, Elizabeth D Ellen, Kolly MeCormick, Conrt=Ondered Civit Cave’ Mediation In Novih.
Camlina: An Evaluation of Its Effeets, Prepared for The Novth Cavolina Administeative ¢ffice of the Comrs

(Institute of Government, University of North Carolina at Chapel Hil1993).

1)27'0» 3 ,‘
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Arbitration: An adjudicatory dispute resolution process in which one or more 54 &
judge issues on the merits (which may be binding or non-binding) after 2 m‘"-‘:\%
adversarial hearing, in which cach party has the opportunity to present proofsanda,é;fiz
Arbitration is procedurally less formal than court adjudication; procedura] nj_‘”‘\
substantive law may be set by the parties. In court-annexed arbitration, ope " &
arbitrators, usually lawyers, issue a non-binding judgment on the merits afteran ¢, t
adversarial hearing. The arbitrator's decision addresses only the disputed legal ks};‘
applies legal standards. Either party may reject the non-binding ruling and PTOCCod;O,f‘f
sometimes, cost sanctions may be imposed. This process may be mandatory or vy,
For instance, in Japan, appellate ADR™ that is, Private or court-annexed arbitratigy p,
used to settle disputes between the parties. The decisions of arbitrators in privalca;ﬁbff
may be non-binding or binding. Binding arbitration decisions typically arc cnforceag:,“'
courts and not subject to appellate review, except in the cases of fraud or other defey n:’
process. Often binding arbitration arises from contract clauses providing for fiyy 3
binding arbitration as the method for resolving disputes. Thailand for instance Providey,
commercial arbitration.”

Hybrid Alternative Dispute Resolution Models
A wide variety of hybrid models have emerged and been adopted’in dify
jurisdictions. Alist of the variants is discussed hereunder:

Appellate ADR: Appellate court programmes use mediation in mandatory, pre-argr,,
conferences in cases that appear most likely to settle; mediators are typically staff auom:.e_l
oroutside lawyers. '

Early Neutral Evaluation (ENE): A court-bascd ADR process applied to civil cases, p
brings parties and their lawyers together early in the pre-trial phasc to present summarixy
their cases and receive a nonbinding assessment by an experienced, neutral attomey 3
expertise in the area of the law under dispute, or by a magistrate.* The evaluator mzyz;
provide case planning guidance and settlement assistance; in some courts, itis used puretz
asettlement device and resembles evaluative mediation.

Fact-finding: A process by which a third-party renders binding or advisory-opiria
regarding facts relevant to a dispute. The third-party neutral may be an expert on technics
legal questions, may be representatives designated by the parties to work together; ormzyk
appointed by the court.

“'Nobuaki Iwai, 'Alternative Dispute Resolution in Court: The Japanese Experience'1991 6(2) Journsi s
Dispute Resolution.

*Nacha Worawattanamateckul, 'Arbitration in Thailand. in eds. Fred E Jandt and Paul B Paﬁ‘xz

Constructive Conflict Management: Asia-Pacific Cases (Thousand Oaks & Sage Publications 1996) 18315
CPR 3.1(2)(m) of England & Wales. :

-128.

Qe
N S5

dge- : - s
Jlr‘&;idingjudgc chairs a meeting of the parties in an effort to help them reach a settlement by

;culating opinions about the merits of the case, facilitating the trading of settlement offers,
d sometimes acting as a mediator. This sort of ADR is commonly used in'the USA and

344

an
Japan-

A fediation-Arbitration (Med-Arb): is a variant of multi-step ADR, whereby parties agree to

mediate their dispute with the understanding that any issues not settled by mediation will be
resolved by arbitration, using the same individual to act as both mediator and arbitrator.
Having the same individual act in both roles, however, may have a chilling effect on:the

hosted Settlement Conference: this is court-based ADR process, whereby the

artics participating fully in mediation. They might believe that the arbitrator will notbe able

tosctaside unfavourable information learned during the previous mediation.

Mini Trial: A voluntary process in which cases are heard by a panel of high-leyel principals
from the disputing sides with full settlement authority. First, parties have a summary hearing,
each side presenting thei.r case. Second, the panel representing each party attempts to resolve
the dispute by negotiation. The neutral presider may offer his opinion about the likely
outcome incourt. .

- Court-based Mini Trial: a similar procedure generally reserved for disputés‘ involving Jarge

sums of moncy, in which a judge, magistrate or non-judicial neutral presides overa dispute,
concludes and offers his opinion within a few days. If negotiations fail, the parties proceed to.
trial. This is prevalent in some US federal districts.™ - S R S i

Negotiated Rule-making, Regulatory Negotiation or "Reg-Neg': Used by governmental
agencies as an alternative to the more traditional approach of issuing regulations after a
lengthy notice and comment period. Instead, 'agency officials and affected private parties
meet under the guidance of a neutral facilitator to engage in joint negotiation and drafting of
the rule. The public is then asked to comment on the resulting proposed rule. By encouraging
participation by interested stakeholders, the process makes use of private parties”
perspectives and expertise and can help avoid subsequent litigation over the resulting rule.”
Ombudsperson: An informal dispute resolution tool-used by organisations. A third party
'Ombudsperson' is appointed by the organisation:to investigate complaints' within the
institution and prevent disputes or facilitate their resolution. The: Ombudsperson may- use
various ADR mechanisms, for instance in fact-finding, and mediation in the pracess of
resolving disputes. Instances include the Civil Liberties Bureau in Japan.”” In- Lagos,
'‘Gboromiro' and 'Mo gbe jo mi de' are quite popularvariant used in conflict resolution.

“Elizabeth Jardine, 'Alternative Dispute Resolution in the Japancse Court System' 1996 40(4) Australian
Dispute Resolution Journal. - S ceit

*CPR Institute for Dispute Resolution, 'The ABCs of ADR: A Dispute Resolution Glossary’ (Center for Public,
Resources/CPR Legal Program. 1993); Federal Judicial Center, New Judge's Desk book on Court ADR 1997
13(11) Alternatives, 147-151. !

*Judge's Desk book on Court ADR (n37)149. ;

*’Joel Rosch, 'Institutionalizing Mediation: The Evolution of the Civil Liberties Bureau in Japan' 1987 21(2)
LawandSociety Review, 243-266. : ; : 5 :

+129.
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Private Judging: A private or court-connccted process in which parties Cps, i S
i B ate citizens. In Bangladesh, the Madaripur Legal Aid Association was originally

individual to hear and issuc a binding, principled decision in their case, The Vi, Onigina
agreed upon by contract between the parties or authorised by statutc. g ‘“gblishcd to provide assistance and representation for the poor and illiterate Their serviees

priw e

Settlement Week: Typically, a court suspends normal trial activity forthe Wed ;z‘- OW dominated by their mcdialion programme, in part because they found mediation to -
help of volunteer lawyers, mediates long-pending civil cases. UnrcsOI'\'cdcaie‘;‘ i m:morc cffective and accessible for this part of the population. ADR programmes can be , .
the court's docket. "f‘;;;b;i,,ncd to rely on oral representations. Oral agreements may be enfores 1 by traditional

; i s of community peer pressure, eliminating the need for written documentaiion oF
7 1 : indi < . m ~> ani ;
Summary Jury Trial: A flexible, voluntary or involuntary nOn—b'"d‘“gPTOCCn,»,{' g, formal enforcement mechanisms.

9 dme

settlement of disputes in order to avoid protracted trials, After a short hearing ] : : g s
evidence is provri)dcd by counsel in an ibridgcd form, the mock jury gnc,g‘:‘,g Serving yural populations and geographically dispersed locations: Access :'na):ty:lmi’)al.'a;
verdict, which may then be used as a basis for subsequent settlement negotiation, & | ccausc the courtsare located far from the homgs oftho:se w}u:s xawd them. Cne advantage ©
§ ,pRprogrammesis the ability to set thcm_up w:}h relatively ll}hu costto local communities.
i fl’hc Lok Adalat ('people’s court’) system in India succeeded in reaching a large part ?f the
3 pu]ulion because they were located in villages.” Similarly, the Mediation Boards m'Sq v 3
ponka are distributed throughout rural villages, as well as Jarger cities and fowns, In Chinz, 1

Two-track Approach: Used in conjunction with litigation, representatives of & ¥ morc than onc million People’s Mediation Centres are located in vﬂlagcs;ndscn'.c partsof ‘

. 4 n Vs 25 Al SN tion that could not easily reach existing courts.”
parties who are not involved in the litigation conduct negotiations or engageings, & the popula y & A4

processes. The ADR track may proceed concurrently with litigation or doring ;¥ Counteracting discrimination and bias in the system> When courts arcs}'stcmaximﬂy biased f

upon hiatus in litigation. It is used in the USA and Japan when lit'igalinn}z,;_; (st particular groups, such as minorities or women, ADR. programmcs can >
acrimonious or when suggestion of settlement would be perceived asasignof weaf., & %%?;,nprovidc some measure of justice. In Bangladesh, for example, women are often poorfy
- rotccted by the courts. The mediation programme has recruited womien to serve on
. mediation panels in the village mediation programme. Women who have used the system i
pelicve that they receive better protection and more compensation froot this S)'stgm,lhzn :
from the formal court system. In many cjrcumstanccs, however, ADR will not improve ;
access for discriminated against p.opulatlo‘ns/ and may, somc argue, CVER WOrsen their -
situation. Informal dispute resolution services may oﬂ'cr"sccond—'class‘ justice to users, :
| particularly minoritics and women who may be subject to bias in ADR programmes as well i
as in the formal judicial system. Informal disputc resolution systems are ineffective at t
- changing  policy and systemic injustices since they deal with individual cases and do not
establish legal precedent.”” Where, as in Bangladesh, the ADR.programme designisableto 1
address the issue of bias through recruitment of minority mediators and thorough training. <
justice canbe improved for these disadvantaged groups. ; -
The United Nations Office of drugs and crime™ listed the advantages of ADR™ thus: -
it strengthens judicial modemisation efforts, reduces cases thus unclogging the couris, -
increases access to justice for the poor disputants, reduces the costs of justice for all users,

Y

e

Summary Bench Trial: Like summary jury trial, except that presiding neutral
advisory opinion. :

Advantages of Alternative Dispute Resolution

The followings are the advantages that ADR has over litigation:
Reducing the cost to parties: Many poor cannot access the formal legal systembe,. .
cannot afford to pay the registration and representation fees necessary o prosecys
the courts. Since cost is probably the largest barrier to formal dispute resolutios ¢,
people indeveloping countries. :

Reducing the formality of the legal process: Several studies indicate that the fon-, .
court systems intimidates and discourages use.” In counties such as India and Bz,
where there is the caste system for instance, the court requirement of legal represezc...
both costly and intimidating for people who may not be comfortable interacting wit
from a different caste or class. In these and other countries, users of ADR progran:,
expressed a preference for submitting cases to mediators who arc local resides:
understand the local community. In Sri Lanka, users expressed their satisfactignat i<
their "stories" heard in an informal process. All of these factors contribute to greater i/
and preference for informal processes. :

oo

Overcoming the barrier of illiteracy: In some countries, access is effectively denied ez g,
the formal system requires a level of literacy that many in the country donot possess.biisk = pid.
countries, the formal legal processes are especially intimidating for:Jarge nure (B - % id. i %% itz g

: *The United Nations Office of Drugs and Crime training manual on Alternative Disputs Resolution aad
— 5 Restorative Justice for Nigerian Judges (25-28 Oct. 2017) ‘

@b i T TR

o Jardine (n36). , "} ™CCMA Statistics Information Handbook 2010 stated that 188,002 labour cases were settied a1 the CCMA in
ADR Practitioners Guide (n 37). ; the nine provinces in South Africabetween 2006-2010. - :
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preserves, improves and restores relationships among disputants. Other aflvqnlagn %
ADR supports economic development by reducing (ransaction cosls of _dupuxc,:‘
increasing certainty of investments and increases satistaction of the uscrs, ﬂddjg%“
reduces public expenditures for courthouse fucility expansion.™ ’

Legal Instruments Supporting Alternative Dispute Resolution in N_igen?

Apart from the traditional system that encourages the practisc 0 }Al')R; Vagiy,
Nigerian statutes also encourage the practice. Some of these extant laws arc seetion | ’:‘
the Constitution of the Federal Republic of Nigeria, 1999 which provides that the fotn‘?
policy objectives shall be: o

(d) respect for international law and treaty oh.]cc.:ll_\'cs
settlement of international disputes by negotiation,
arbitration and adjudication - - :

Other statutes are the Arbitration and Conciliation Act, lh_c _chc_ml High Co
Act,™ Matrimonial Causes Act,™ Trade Disputes Act,"” Adml!usl{nllon of JU&\\
Commission Act, * National Health Insurance Scheme Act, " Nigenan CO;PW’E!}\:
Societies Act, ™ Public Enterprises (Privatisation and Commercialisation) Act, .N“}iﬂui
War College Act,™ National Boundary Commission, cte. Act," Energy Commissigy o
Nigerin Act,™ and Minerals and Mining Act.” Others includc_Nn}:onal Office f,
Technology Acquisition and Promotion Act,™ Nigerian Commumcallo?,? Commiggm
Act,™ Nigerian Dock Labour Act,"™ Nigeria Export Processing Zones Act™ and l\d\isor)

as well as the seeking ¢
mediation, COHCl“alion,

"R Ukpong-Umo, I Udobiaand A Agwu, 'The Role ol Altemative Dispute Resolutionin tl’nll-ns'l)oundaryh.e
Dispute: The Case of kot Idaha and Osuk Edicne Communities in Akwa [bom State, Nigeria'20191702) 3,
Niverian Journal of Sociology and Anthropology 68-78; AA Okharedia, 'The Emergence of Altematyy
Dispute Resolution in South Africa: A Lesson for Other African Countries A Paper Presented ot the 6th Jigy
African Regional Congress ot Industrial Relations, Lagos Nigeria (Jan. 24-28,2011 )23.
"“Cap. A18, Laws of the Federation of Nigeria LEN 2004; Arbitration - ss 1 to 36, Conciliation=ss 37104
Intemational Commercial Arbitration and Conciliation -ss 43 to 55, Miscellancous provisions—56 to $8; Finy
Schedule — Arbitration Rules and Second Schedule = Convention on the Recognition and Enforcenen of
Foreign Arbitrl Awards, June 10, 1958; Third Schedule—Conciliation Rules .
“Cap. F12, LEN 2004, s 17: Reconciliation in civil and criminal cases- In any proceedings in the Court,
Court may promote reconciliation among the partics thereto and encourage and facilitate the anicabls
settlement thereof.

Cap. M7, LFN 2004; s 11; Reconciliation & s 30: Petition within two years of marriage.

" Cap. T8, LEN 2004; s54,6,8 and 9.

“Cap. A3, LFN2004,s3.

““Cap. N42, LFN 2004, 526,

“"Cap. N98, LEN 2004 5 49.

“Cap. P38, LEN 2004, 827,28 & 30.

CapN82, LFN 2004,s 5.

"Cap. N10, LN 2004, ss 3and 6.'Cap. E10, LFN 2004, 5.

“'Cap.M12, LFN 2004, ss 76 and 255.

" Cap. N62, LFN 2004, s 4.

"Cap.N97, LFN 200454,

"Cap.N103, LEN 2004, 52.
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ouncil on Rcligi(_)us Aﬂ‘nir§ Act.”” Others include Nigerian Investment Promotion
ul pmission Act,”" International Centre for Settlement of Investment Dispules
¢ f"mrccmcnl of Awards) Act,”™ Regional Centre for International Commercial Arbitration
(l.'.I: » Rules of Professional Conduct for Legal Practitioners, 2007, Order 25 of the Lagos
l\l:ull Court Rules High Court of Lagos State (Civil Procedurc) Rules 2004 and Order 17 of
pe High Court of the Federal Capital Territory, Abuja Civil Procedure Rules 2004.
l The Lagos State Judiciary is a trailblazer as it establishes The Lagos Multi-Door
Courthouse (LMDC) as the first court-conneeted ADR centre in Africa.”” Subsequently, the
jeept was replicated in the _mdu;my of Abuja and presently, at least almost all-the
wies in Nigeria that have replicated this gesture.” However, our main focus in this
is resolution of workplace dispute through the ADR, ' ' L :

col
ndick
chapter

where astatute prescribesa lcgﬂl Iing ofaction l‘or(!nc determination of an action, such as the
peed o explore an alternative dispute resolution mechanism, in an administrative,
chicftainey or other matter, l!xc aggricved party must cxhaust all the remedics or steps
srovided in that law before going to court, However, it was decided that tax disputes cannot

peres

Nigerian courts .:md courts in qlhcf Jurisdictions have made expansive contribution to ADR
awards and jurisprudence. Nigerian courts held that the courts lack- the jurisdiction to
determine whetherornot the findings of the arbitrator and his conclusions arc wrong inlaw.™
gimilarly, the courts cannot set aside awards because there was‘a lack of or insufficient
cvidence to support the decision of the arbitrator,™ thus a wrong finding of facts is not a
eround to sctaside an award.™ In addition, the court has no discretion to alter the award™and
partics choose theirarbitrators forbetterorworse,” -~ o :

"Cap.N107,LFN 2004,s4,

"Cap.AS,LEN 2004, 3.

MCap.NH7,L FN 2004, s 26.

"Cap. 120, LI'N 2004,s 1, ‘ : : : :
"Cap. RS, LEN 2004, 54, : Ay i
"Rule 15and 47, Sy S A

See generally K Aina, 'Alternative Dispute Resolution' Nigerian Law and Practice Journal 1988 2(1)171.
“here is also Institute of Dispute Resolution in Delta State and other states. i VI
(2005 14 NWLR (P1946) 719, 740. 25 S

*[2005] 6 NWLR (Pt921)212.

s v NNPC [2016] Appeal No, CA/A/507/2012; see also the deci'si(m inthe US case of Essa v NNPCNo,

19-3159 (2 Cir 2022), : ; : '
Wxano State Urban Development Board v Fanz [1990]; see also Anulika Okeke Agatha Exploring Alternative
Dispute Resolution for Settlement of Criminal Disputes in Nigeria (\Walden University PhD Thesis 2021).
"Baker Marine v Danos [2001] SC/374/2001. : y e e,
“Dunlop v Gaslink [2018] LCN/12384(CA).
*[bid.

“:Tu[ip (Nigeria) Lidv Noleggioe [2011]4 NWLR (pt. 1237) 257, .
Y Ave-Fenus Enterprises Led v. Saipem (Nig.) Ltd [2009] (pt. 1126)483.
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In Owoseni v Faloye™ and Avibisala v Ogunyemi,™ the Supreme Court held that ;

olved by arbitration because it is an encroachment on the exclusive jurisdiction of the:
Federal High Court.™ Similarly, criminal matters cannot be resolved by ADR.™ However, -
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National Industrial Court of Nigeria and the Court-Annexed Alternative Dispuyy,
Resolution Centres

The Constitution of the Federal Republic of Nigeria (Third Alteration) Act, 203
(herein after Third Alteration Act) constitutes a watershed in the history of the Nationa
Industrial Court of Nigeria (NICN) in that it ushered in a number of radical innovations o
the structure, powers, status and jurisdiction of the Court. Onc of the innovative provisions
of the Third Alteration Act is section 254(C)(3) which provides that the NICN may establigh,
an Alternative Dispute Resolution Centre within the Court premises on matters within her
junisdiction.™ This is a Court-connected (annexed) ADR. The Court is about to give effect tg
this provision by establishing an ADR Centre within the Court premises.

The NICN was established as a specialised labour court empowered to adjudicate op
labour related matters. The NICN has exclusive jurisdiction to the exclusion of any other
court to adjudicate on workplace related issues. The Court adopts the multi door concept
model, using experienced personnel who will refer the partics to the appropriate ADR door
or litigation; or the Court make provisions in its rule for compulsory submission to ADR, and
that litigation commences on the failure of ADR to resolve the matter. Once an agreement is
rcached through conciliation, mediation or arbitration or a hybrid model, the terms of
settlement are then drawn and signed by the parties and the facilitator. The signed memo is
then filed before the Court and treated as consent judgement enforceable against the parties.

Alternative Dispute Resolution in South Africa
‘The South Africa experience of the ADR systems shows that ADR is particularly
uscful in resolving industrial contlicts.”™ Prior to and during the transition in govemment,
many NGOs, financed by numcrous donors, undertook ADR efforts for a variety of purposes
throughout South Africa. One of the carliest and most effective NGOs was the Independent
Mediation Service of South Africa (IMSSA), which started in the carly 1980's to focus op
resolving fabour-management disputes. After the establishment of IMSSA, the African
Centre for the Constructive Resolution of Disputes (ACCORD), the Vuleka Trust, the
Community Law Centre, the Wilgespruit Fellowship Centre, the Community Dispute
Resolution Trust (CDRT), the institute for Multi-party Democracy (MPD), and the
Community Peace foundation (CPF), among others, implemented a variety of training,
mediation, and community rcconciliation programmes to help manage and control
community tension, resolve neighbourhood disputes, train community leaders i
negotiation and conflict management techniques and establish neighbourhood justice
sentres.
After the transition of power from the apartheid government to democratic

nvernment, the new South African Government saw the above ADR programmes as models

r new governmental dispute management. The Commission for Conciliation, Meditation,

1 Arbitration (CCMA) was established to resolve labour disputes in a workplace

ironment. The CCMA was patterned after the success of IMSSA and its opcrational

vities were influenced by a similar ADR system in Australia where it has been a huge

vt

Iso section 7(3) of National Industrial Court Act (2006).
redia(n47).
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.yccess in resolving labour dispute. In South Africa, the CCMA has been very uscful in
:&olvmg labour disputes and much attention will be given to the role of the CCMA in
dispute resolution in the remaining part of this paper. This is due to the fact that our focus is
on industrial dispute resolution. Apart from CCMA there are other specialised ADR

rogrammes which includes: (a) the local community courts established by_Dcp'artmem‘of
Jusﬁcc(b) the family mediation boards which is to help in resolving local famglydnsputcs, (©
the National Land Reform Mediation Pancl to help resolve disputed land claim; and scvgml
other national and state agencics which arc considering their own disputc resolution
mechanisms that totally exclude the normal litigation process.

The CCMA provides for conciliation and arbitration in a number of issucs, thus
frecing the all-important resources of the Labour Court to deal with and resolve the more
scrious issues such as strikes action, unfair dismissal, retrenchments and discriminatory
practices in the workplace. Some individuals are of the opinion that the pressures previously
plnccd in the formal judicial system have now simply been shified onto the CCMA, which
already has a backlog of outstanding issues, which was due in part to staffing and time
constraints; the pressure and backlog result in important workplace issues sometimes taking
months to be resolved. Morcover, because employees in most cases need only, assert unfair
dismissal, and cmploycrs are required by the South African Labour Relations Act 55 0f:1995
as amended to provide the proof needed to establish whether the dismissal was fair,
according to Venter thc_: possibility of frivolous charges of unfair dismissal being brought
pefore the CCMA is high.™ Venter argues that these frivolous charges in tumn, slows the
process, and pcrhaps_ even leads to a dilution of the seriousness of other allegations that
warrant greaterattention. :

The CCMA is an independent juristic person with jurisdiction in all the provinces of
south Africa. The Commission maintains an office in each province and as many local
offices as it considers necessary. The CCMA is governed by a governing body nominated by
National Economic Development and Labour Council (NEDLAC) and appointed by the
Minister of Labour. The CCMA plays a central role in the statutory: dispute-resolution
process. All disputes not hand.lcd by private procedures or accredited bargaining councils or
agencics must be rcfcr;cd to it for conciliation or mediation before they can be referred to
arbitration or adjudication. Itis funded by the state but an independent body. The CCMA may
also accredit private agencies to perform any orall of its functions. Its main functionaries are
commissioners and senior commissioners. The functions of the CCMA are set out in section’
115 of the Labour Relations Act 66 of 1995 as amended 2002 (LRA): ;

The CCMA is thus involved in all ADR models such as conciliation, arbitration,
negotiation, hybrid models and related issues such as the conduct and publication of research
into matters relevant to its functions. In respect of a dispute, which is of a mutual interest
between a trade union and employees, on one hand, and an employer on the other hand, one
of the parties has the right to refer itto CCMA. As soon as the dispute is referred to CCMA, a
commissioner must be appointed to attempt to resolve the dispute within 30 days through
conciliation, which may include mediation, fact-finding, and advice. At this stage,
commissioners have no prescriptive powers, other than to subpoena persons forquestioning,

"Robert Venter, Labour Relations in South Africa (Oxford Press 2003) 522.
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to inspect documents and enter premises, Prior to commencing with conciliation, lioweye
the Commission is required to establish that it has jurisdiction by determining, inter afi;,
whether the dispute had been referred within the prescribed time limit, and whether 1.
dispute arosc afier the commencement of the LRA,

While provision is made for the offence of contempt of the CCMA, Commissiones,
cannot themselves convict and punish persons for it, but must procecd by way of applicatio
to the Labour Court, If a dispute cannot be settled by conciliation, the CCMA UGt appoin z
commissioner to arbitrate, who may be the person who conducted the conciliation process,
unless one of the partics' objects, The parties may choose their arbitrator from a Jist and
request a senior commissioner in complex cases, Arbitration proceedings are meant 1o be
relatively informal and employee parties are entitled 10 be represented, if they so wish, by
legal practitioners or union officials, while employers can appear in person o be represented
by alawyer or employers' association officials,

However, consent of all partics and the leave of the Commissioner are required forg
party to be represented by a legal practitioner in the case of disputes arising from dismissals
for misconduct or incapacity, In a situation where one party does not wish to permit the other
to be represented by a legal practitioner, commissioners still have the power 10 permit such
representation, provided they take into account the following issues: the nature of the
questions of law raised by the dispute; its complexity; the public interest; and the
comparative ability of the opposing parties (o deal with the arbitration, Labour Court has
held that the central question 1o be considered by commissioners is whether it would be
unreasonable to permit a party to continue without legal representation, During the
arbitration process, the commissioner \arbitrators is expected to conduct arbitration in s
manner which the arbitrator considers ‘appropriate’ in order to determine the dispute fairy
and quickly and to deal with the substantial merits of the dispute with the minimum of lega)
formalitics.™ Unless the parties agree otherwise, arbitration amounts to a complete rehearing
ofthe matter,”

Anarbitration award must be issued within 14 days of the conclusion of hearing. An
award can be made only in the following terms- an award can be made only in the following
terms, First, compensation — where the employer is required to pay a centain amount of the
employee or employees, Second, re-employment — where the employer is required to take
the employer back to work on any position the employer feel is good for employee, it could
be a position lower than the previous position of the employee before the dispute occurred,
Lastly, re-instatement — where the employer is required to give the employee his former
position and not a position lower than the former position of the employee before the dispute
accurred.

In terms of the CCMA Rule 25(1)(a) it states clearly that legal representation is not
allowed at conciliation stages, while in terms of CCMA Rule 25(1)(c), legal representation is
generally allowed at arbitration stage except in the case of incapacity and misconduct

dismissals, The bone of contention with regard to Rule 25(1)(c) is that legal representation is
generally allowed at all cases in arbitration except in the case of incapacity and misconduct;

P 138(1) of LRA
"Gibtr v Nedeor Ltd (1997) 12 BLLR 1580(L.C).
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s in the Labour Court, | _ahour Appesl Coun, High Coun, the Supreme Count of
whe st and Consttutional Court Jegal sepresentation is allowed ini the case of incagacity and
"‘f’zumgucg_'nm:,c who argued against the above nule based their argument on inconsisency
s application. They argued that all the courts should speak with onie voice ofi vr?)gihcr 7
";W,' fegal repsesentation in the case of incapacity and miscondua. fmong there \f'lho
P port the view that this inconsistency must be rectificd is the Law Society of Souhi Afiica
A).
e ,Thc Law Society of South Africa has challetiyed the constitutionality of the CCMA
puleon the following grounds: (1) rule 25(1 & is ullra vires; and (i) the enclusion of the sight
10 Jegal representation in rule 25(1)(c) constitutes unfair dizerismination against memnbers of
the legal profession. The L.SSA asserts that the CCHMA's refusal to allow prartics the sight %
pe legally represented at misconduct and incapacity arbitrations, while allowing
sepresentation by trade unions, employer organisations and in-home legal advisers, amounts
1o unfair discrimination against members of the legal profession, Those who support the
yiew that the rule i fine, and it should be left as it 4, argued that legal representation in the
case of misconduct and incapacity if allowed would make the process sery legalistic and
sive and that a high degree of legal represemation would both underrmine endeayours
wresolve these disputes expeditiously and tilt the balance unfairly in favous of employers,

Alternative Dispute Resolution in Australis

The use of ADR in Australia for the resolution of mdustrial disputes apans over &
century. The current legal mechanism for ADR is the Australia Indusirial Relations
Commission (AIRC) vwhich has been in existence under various names since 1904, §t wis
powever established as an independent national industeial tribunal upder-the Workplace
Relations Act, 1996, It deals with workplace disputes referred under the dispute resolution
procedure, disputes related o new collective agreement and other employment selated
disputes. The Commission acts swiftly and is bereft of the use of undue legality and
wehnicality,” AIRC provides different ADR processes such as negotiation, mediation,
conciliation, mini-trial, case evaluation and a lot of other hybrid mechanisms. Some courts
have compulsory ADR procedures under the Civil Dispute Act 2011, Under this Act,
financial mattcrs, property settlement and spousal maintenance are specifically stated 25
matters suitable for arbitration, Likewise, under section 284 of the Australian Human Rights
and Equal Opportunity Commission Act, 1986, ADR is prescribed to rectify the violation of
the rights of any person. However, most workplace disputes are dealt with by the AIRC.* the
Workplace Relations Act, 1996 also provides that ADR processes may be conducted by
privateindividuals subject to the stipulations of the Act,” ;

Concluding Remarks i

This chapter shows that ADR embraces negotiation, conciliation, mediation,
arbitration and other different mechanisms of conflict resolution. The most appropriate type
or form of ADR for a particular case depends upon the needs of the parties 1o the dispuie. In

" Mary Anne Noone and Lola Akin Ojclabi ‘Aliernative Dispute Resolution and Access to Justice in Australis’
(2020 16(2} International Jowrnal of Law fn Cantexr, V(3%-127.
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some cases, ADR has advantages over litigation but not all cases could be solved by Ay,
ADR could be most useful in resolving workplace relationships, especially issues suc,
dismissal and termination of employment whereby the employee has no means of firizg. .
litigation. In South Africa and Australia, ADR has been useful in resolving disp,.
timeously and at low costs to the parties.” Without doubt, the improvement of the stz
the NIC by making it a superior court of record is salutary and so is the introduction of .
ADR mechanism. Despite the fact that the enabling statute and court rules encourage A,
the NICN to wit- ‘A Judicial Officer shall always encourage parties before the Coir o,
explore ADR procedures where appropriate,” this is yet to show in practice, 4s most ¢z,
goes to litigation directly. |

The lesson to learn from the South Africa and the Guatemala experience are .,
follows: integrity of the operators is very important; the Nigerian model should allow fey,
practitioner for any party wishing to be so represented so as not to be embroiled in the S,
African controversy; legalese and technicalities should be eschewed; the evide.
presented and facts admitted at the ADR should be inadmissible at the Court if ADR proge

- failed, in order to prevent parties fishing for evidence. Provision should be made f,

illiterates and semi-illiterates to present their oral ¢vidence in their mother tongue and effo
should be made to assign judges and ADR practitioners that speak the indigent and illiter,
persons' mother tongue to their case. The ADR centres established in the NICN shoufd 3,
made more functional and effort sheuld be expended in-traming both the NICN judges 44
the administrators of the NICN ADR centres in modern ADR practices, Similar,
participation in court connected ADR should be enhanced through standard and prope;
conduct for parties and their advisers with cost sanctions for non-compliance with appliczb.
standard of 'good faith', 'reasonable endeavour, 'genuine effort' to settle,” Specialiszg
boards or court connected ADRs for different sectors as in South Africa is advocated ¢
ensure that the workloads of the courts are reduced.

Laurence Boulle 'Managing Workplace Conflict- Alternative Dispute Resolution in Australia’ (2006) 43
ADR Bulletin 1-3. f
Seediv6 & s. 698 of the Workplace Relations Act, 1996. |
¥Okharedia (n47)23. ,
""See paras 6 (g) and 11(b) of the National Judicial Policy, Federal Republic of Nigeria Official Gazette No, 75 |
Vol. 100 Government Notice No. 193 of 2nd October 2013; see the dictum of the lead judgement in Ogunleyzy |
Oni(1990)2 NWLR (pt. 135) 745. !
™ Brownlee v Browlee (Case No. 2008125274 Unreported); See the dictum of Lewis Jin S vJ (SC) Case N, |
695\10 of 19 Nov 2010.
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